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same  line,  see  1  Sanders*  Usaa. 
line  7.  fir  618.  ttad  686. 
2S0.  Une  6.  from  bottom,  /or  S  &  9.  ttod  S89. 
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REPORTS  OF  CASES 

HEARD   IN   THE 

HOUSE  OF  LORDS, 

UPON  APPEALS  AND  WRITS  OF  ERROR, 

And  decided  during  the  Session  1833, 
3d  &  4th  W.  IV. 


ENGLAND. 

(court  of  chancery.) 

Sarah    Logan,    John  Daniel  1 

BiRKETT,  and  Charles  James  [■  Appellants; 
Nelson  Birkett    -        -      -  J 

IMary    Wienholt    and     John  1     y. 

o  TIT  f   -ttespondents. 

Birkett  Wienholt       -        -  J         ^ 

X).,  upon  the  marriage  of  S.,  his  niece,  executed  a  bond,  with 
a  penalty,  to  N.  and  G.  The  condition  of  the  bond  re- 
cited the  intended  marriage,  and  that,  in  consideration 
thereof,  and  of  natural  love  and  affection  to  his  niece,  he  had 
agreed  to  make  some  provision  for  her  and  the  issue  of  the 
marriage ;  and  that,  ''  in  case  S.,  or  any  issue  of  the  marriage, 
"  should  survive  D.,  or  he  should  die  unmarried,  that  he, 
"  his  heirs,  &c.  should  pay  to  N.  and  G.,  their  executors, 
*'  &c.  2000/.  &c.  But  if  D.  should  die  leaving  a  wife  or 
*'  issue  living,  &c.,  then  the  sum  of  1000/.  &c.,  upon  trust  to 
'*  lay  out  the  2000/.  or  1000/.&C.  in  public  or  government 
''  securities,  upon  trust  for  the  separate  use  of  S.  for  life,  and 
'<  at  her  decease,  for  the  issue  of  the  marriage  living,  &c. 
''  &c. ;  and  also,  if  S.,  or  any  issue  of  the  marriage,  should  be 
'*  living  at  the  death  of  D.,  he  being  unmarried  and  without 
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'*  issue,  that,  exclusive  of  the  before-mentioned  provision, 
*'  he  should,  either  by  his  last  will  and  testament  give  and 
*'  bequeath,  or,  by  some  ways  or  means  give  or  leave  unto, 
"  or  in  trust  for  S.  or  the  issue  of  the  marriage,  so  much  in 
*^  money  or  valuable  effects  as  he  should  by  such  will  give 
'^  or  bequeath  to  any  one  of  his  next  of  kin  or  nearest  rela- 
**  tions,  or  any  other  person,  or  persons ;  or,  if  he  should 
'*  make  no  such  bequest,  &c.,  or  if  such  bequest  should  fall 
**  short  of  the  greatest  bequest  in  such  will  to  any  one  of  his 
<'  next  of  kin,  &c. ;  then,  if  the  executors,  &c»  of  D.  should 
'*  pay  to  N.  and  G.  &c.,  or  make  good  any  deficiency  that 
**  the  same  should  fall  short  of,  &c.,  in  trust  for  S.  and  the 
**  issue,  &c.  in  manner  as  before  mentioned  respecting  the 
**  2000/.  or   1000/.  &c. ;    then  the  obligation  to  be  void, 
"  otherwise  to  remain  in  force." 
The  marriage  took  effect,  and  there  were  issue  who  attained 
twenty-one.     S.  and  her  husband  died  in  the  lifetime  of  D., 
who,  after  the  date  of  the  bond,  had  a  natural  daughter,  S.  B., 
who  intermarried  with  D.B.,  the  nephew  of  D.  S.  died  in  1800. 
In  April,  1804,  D.  en^loyed  solicitors  to  state  cases,  and 
took  opinions  as  to  the  mode  in  which  he  might  dispose  of 
his  property,  so  as  not  to  be  affected  by  the  provisions  of  the 
bond. 
In  May,  1804,  D.  conveyed  freehold  lands,  &c.,  at  H.  &c.,  in 
trust  for  himself  for  life ;  remainder  in  trust  for  S.  B.  for  her 
separate  use ;  remainder  to  D.  B.  for  life  ;  remainder  to  such 
uses  as  the  survivor  shall  appoint;  remainder,  in  default  of 
appointment,  to  his  own  right  heirs.    By  another  indenture 
of  the  same  date,  D.  conveyed  estates  at  C.  &c.  in  trust  for 
'  himself  for  life,  with  contingent  remainders  successively  to 
two  of  the  sons  of  D.  B. ;   remainder  to  D.  B.  in  fee.     In 
1814,  he  executed  two  other  conveyances,  in  both  of  which, 
reserving  estates  to  himself  for  life,  he  limited  remainders 
in  the  lands  conveyed  in  trust  for  the  sons,  with  the  ultimate 
remainders  in  fee  to  D.  B.     All  these  lands  were  purchased 
by  D.  after  the  date  of  the  bond  by  application  and  propor- 
tionate diminution  of  his  personal  estate,  and  the  conveyances 
were  made  without  consideration. 
In  1811,  D.  assigned  to  D.  B.  a  bond  for  16,000/.    The  assign- 
ment was  made  without  consideration,  and  D.  continued 
to  receive  the  interest  for  life  under  the  security  of  a  bond 
from  D.  B.    In  1817i  he  assigned  a  mortgage  for  2000/.  in 
trust  for  himself  for  life,  and  at  his  death  for  the  benefit  of 
S.B.    In  February,  1817,  he  transferred  20,000/.  navy  five 
per  cents,  and  35,000/.  three  per  cent,  consols  to  D.  B.  and 
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S.  hit  wife  under  an  agreement  or  with  the  understanding        I8SS» 
that  he  was  to  receive  the  dividends  upon  the  stock  trans- 
ferred during  his  life. 

By  bis  willy  dated  in  1814,  D.,  afler  giving  to  the  children  of 
S.  an  option  to  take  6000^  in  satisfaction  of  the  bond  and  va« 
rious  legacies  to  D.  B.  and  other  persons,  devised  and  be- 
queathed all  the  residue  of  his  estate  and  effects  to  D.  B. 

D.  died  in  March,  1817. 

Held,  that  die  condition  of  the  bond  was  to  be  construed  in 
equity  as  an  agreement  made  upon  consideration  of  mar- 
riage, which  might  extend  beyond  the  penalty ;  that  the  gifts 
of  the  lands  purchased  by  D.  with  personal  estate  after  the 
date  of  the  bond,  and  conveyed  to  D.  B.  in  reversion,  subject 
to  a  life-interest  reserved  to  D.,  and  also  the  gifts  of  the 
bond  for  16,000/.,  and  all  other  beneficial  interests  given  to 
D.  B.,  were  to  be  considered  as  testamentary  within  the 
terms  of  the  agreement ;  and  that,  as  to  the  gifts  of  the  stock 
of  20,000r.  and  85,000/.  to  D.  B.  and  S.  his  wife,  and  other 
partial  or  contingent  interests,  the  value  of  the  interest  of 
D.  B.  in  such  funds  was  to  be  estimated  as  they  stood  at  the 
death  of  D.,  with  a  view  to  ascertain  what  amount  of  benefit 
D.  B.  took  under  the  will  and  testamentary  gifts  of  D.,  in 
order  to  estimate  the  proportion  to  which  the  parties  claiming 
under  the  bond  were  entitled ;  and  that  assuming  D.  B.  to  take 
the  largest  legacy  or  interest  under  the  will  or  gifts  held  to 
be  testamentary,  that  the  parties  claiming  under  the  bond 
should  receive  out  of  the  residue  given  by  the  will  of  D.  a 
sum  equal  to  such  legacy  or  gifts ;  and  if  the  residue  should 
be  insufficient,  then  that  the  legacies  and  gifts  to  D.  B.  and 
S.  should  abate  in  proportion,  so  as  to  effect  such  equality ; 
and  after  such  application  of  the  general  residue,  if  suffi- 
cient, &c.,  that  the  clear  residue  should  be  divided  between 
D.  and  the  parties  claiming  under  the  bond. 

In  the  year  1772,  upon  a  marriage  intended  to  be 
bad  between  John  Wienholt  and  Sarah  Jopson^ 
Daniel  Birkett  the  elder,  who  was  the  uncle  of 
Sarah  Jopson,  executed  a  bond  to  T.  Norman  and  J. 
Graves,  of  which  the  condition  was  as  follows :-~ 

*^  Whereas  a  marriage  is  agreed  upon  and  in- 
**  tended  with  all  convenient  speed  to  be  solemnized 
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jaas.  "  between  John  Weinholt  and  Sarah  Jopson,  niece 
"  of  the  above-bound  D.  Birkett  j  and  whereas  the 
"  said  D.  Birkett  hath  of  his  own  free  will,  and  in 
"  respect  of  his  approving  of  the  said  marriage,  and 
"  in  consideration  thereof,  and  of  the  natural  love 
"and  affection  he  beareth  to  the  said  S.  Jopson, 
"  his  niece  agreed  to  make  some  provision  for  the 
<<  said  Saraii,  and  the  issu^  of  the  said  marriage,  in 
**  case  the  same  shall  take  effect,  aild  the  said  Sarah, 
"^or  any  issue  of  the  said  marriage  shall  happen  to 
"be  living  at  the  time  of  the  decease  of  him,  the 
"  said  D.  Birkett,  in  manner  as  hereinafter  men- 
"  tioned:  —  Therefore  the  condition  of  the  above- 
**  written  obligation  is  such,  that  if  the  said  intended 
"  marriage  shall  ta]ce  effect,  and  the  said  Sarah,  or 
'<  any  issue  of  the  said  intended  marriage,  shall  sur- 
"  vive  him,  the  said  Elaniel  Birkett,  and  the  heirs, 
"  exi^cutors,  or  administrators  of  the  said  Daniel 
"  Birkett,  do  and  shall  in  that  case,  and  also  in  case 
"  the  said  Daniel  Birkett  shall  happen  to  die  un- 
"  married,  and  without  any  lawful  issue,  well  and 
"  truly  pay  or  cause  to  be  paid  unto  the  said  Thomas 
"  Norman  and  John  Graves,  their  executors  or  ad- 
"  ministrators,  the  fiill  sum  of  2000/.  of  lawful 
"  money  of  Great  Britain,  within  the  space  of  twelve 
"  calendar  months  next  after  the  decease  of  him  the 
"  said  Daniel  Birkett ;  but  in  case  the  said  Daniel 
"  Birkett  shall  happen  to  depart  this  life  leaving 
"a  wife,  or  any  lawful  issue  by  him  begotten, 
^*  living  at  siich  his  decease,  then  the  sum  of  1000/. 
*^  only  of  like  lawful  money  of  Great  Britain,  the 
said  2000/.  or  1000/.,  as  the- case  may  happen,  to 
be  paid  to  them,  the  said  Thomas  Norman  and 
"  John  Graves,  their  executors  or  administrators, 
"  within  twelve  calendar  months  next  after  the  de- 
"  cease  of  the  said  Daniel  Birkett,  to  be  by  them. 
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«*  the  sai4  .Thomas  Norman  ^Qd  John  Graves,       isss. 
"  their  executors  or  administrators,  applied  iipon 
"  the  trusts  and  for  the  ends,  intents,  and  purposes     _  ^■■ 
*<  following  i  that  is  to  say,  that  the  said  Thomas 
*!  Norman  and  John  Graves,  or  the  survivor  of 
«*  them,  or  the  executors  or  administrators  of  such* 
"  survivor,   shall  lay  out  said  sum  of  2000/.  or 
*^  1000/.,  ^  the  case  shall  happen  to  be,  in  ^ome  or 
**  one  of  the  public  stocks  or  funds,  or  on  govern- 
<<  ment  securities,  in  trust  for  the  said  Sarah ;  and 
H  to  permit  and  suffer  her  the  said  Sarah,  or  her 
<<  assigps  (notwithstanding  she  may  be  under  co- 
"  verture^  to  receive  and  take  to  and  for  her  own 
'Vseparate  use,  exclusive  of  her  said  intended  hi|s- 
band^  or  any  husband  she  may  hereafter  marry) 
the  yearly    interest,    dividends,   and  proceeds 
"  thereof,  from  time  to  time  as  the  same  shall  be- 
<^  come  due  and  payable,  for  and  during  the  term 
"  of  her  natural  life,  and  from  and  after  her  de- 
*<  cease,  in  trust,  for  the  issue  of  the  said  intehded 
**  marriage,  if  any  such  shall  be  living  at  the  ^e- 
**  cease  of  h^  the  said  Sarah,  equally  to  be  divided 
"  between  them,  share  and  share  alike,  if  more  than 
"  one,  at  their  respective  ages  of  twenty-one  years ; 
"  and  if  but  one,  then  the  whole  to  such  only 
"  child  at  his  or  her  said  age  of  twenty-one  years, 
"  with  benefit  of  survivorship,  in  case  any  or  either 
<<  of  such  issue  shall  happen  to  die  under  the  said 
««  age  of  twenty-one  years ;  and  the  interest  or  di- 
"  vidends  thereof  to  be  paid  and  applied  in,  for, 
*<  and  towards  their  respective  maintenance  and 
"  education ;  but  jf  the  said  Sarah  shall  happen  to 
**  survive  the  said  Daniel  Birkett,  and  there  shall 
**  be  no  issue  of  the  said  intended  marriage  living 
'*  at  the  time  of  the  decease  of  the  said  Sarah^  or 
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ISSSi  "  there  being  such,  all  of  them- shall  happen  to  die 
"  under  the  said  age  of  twenty-one  years,  then  the 
^"^  "  stocks,  funds,  or  securities,  so  purchased,  or  to  be 
**  purchased  with  the  said  sum  of  2000/.  or  1000/., 
<<  as  the  case  shall  happen,  shall  be  and  remain, 
<<  in  trust  for  such  person  or  persons,  and  for  such 
<<  uses  and  purposes,  and  in  such  parts,  shares, 
<<  and  proportions  as  she  the  said  Sarah,  notwith^ 
*^  standing  her  coverture,  and  whether  she  shall  be 
<<  sole  or  married,  by  any  writing  or  writings  under 
<<  her  hand  and  seal,  attested  by  two  or  more  ere- 
<<  dible  witnesses,  or  by  her  last  will  and  testament 
"  in  writing,  or  any  writing  purporting  to  be  her 
<<  last  will  and  testament,  to  be  by  her  signed, 
'^  sealed,  and  published  in  the  presence  of  the  like 
*<  number  of  witnesses,  shall  direct,  limit,  give,  or 
<<  appoint  the  same :  and  in  default  of  such  direc-- 
<<  tion^  limitation,  gift,  or  appointment,  and  as  to 
<<  such  part  or  parts  whereof  no  such  direction,  li- 
<<  mitation,  gift,  or  appointment  shall  be  made,  in 
"  trust  for  the  said  John  Wienholt,  his  executors, 
<<  administrators,  or  assigns ;  and  also  if  the  said 
<<  intended  marriage  shall  take  effect,  and  the  said 
'^  Sarah,  or  any  issue  of  the  said  intended  marriage 

shall  happen  to  be  living  at  the  time  of  the  death 
*  of  the  said  Daniel  Birkett,  and  the  said  Daniel 

Birkett  shall  happen  to  die  unmarried  and  with- 
<<  out  issue ;  and  he  the  said  Daniel  Birkett  shall 
**  and  do,  exclusive  of  the  above-mentioned  provi- 
"  sion,  either  by  his  last  will  and  testament,  give 
"  and  bequeath,  or  by  some  other  ways  or  means 

give  or  leave  unto,  or  in  trust  for  the  said  Sarah, 

or  the  issue  of  the  said  intended  marriage,  so 
"  much  in  money,  or  valuable  effects,  as  the  said 

Daniel  Birkett  shall,  by  such  will,  give  or  be- 
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^*  queath  to  any  one  of  his  next  of  kin,  or  neareert:       1888. 
**  relations,  or  any  other  person  or  persons  whom*      '^^^^ 

"  soever,  to  be  paid  within  twelve  calendar  months     ^ 

*^  next  after  the  decease  of  the  said  Daniel  Birket^ 
<*  or  in  case  the  said  Daniel  Birkett  shall  make  IH^ 
**  such  bequest  in  such  will  to  or  in  trust  for  tb# 
**  said  Sarah,  or  the  issue  of  the  said  intended  mar«- 
riage,  or  if  such  bequest  shall  fall  short  of  the 
greatest  bequest  in  such  will  to  any  one  of  bit 
**  the  said  Daniel  Birkett's  next  of  kin,  or  neareit 
"  relations,  or  any  other  person  or  persons  whom** 
«<  soever,  then,  if  the  executors  or  administrators  of 
**  the  said  Daniel  Birkett  shall  and  do,  within  twelra 
<*  calendar  months  next  afler  the  decease  of  him 
**  the  said  Daniel  Birkett,  pay  or  deliver  over  to  the 
*^  said  Thomas  Norman  and  John  Graves,  or  th^ 
**  survivor  of  them,  or  the  executors  or  administ|?ak 
"  tors  of  such  survivor,  such  bequest;  or  make  good 
**  any  deficiency  that  the  same  shall  fall  short  of  as 
**  aforesaid,  in  trust  for  the  said  Sarah  and  the  issue 
**  of  the  said   intended  marriage,   in  manner  as 
*^  before-mentioned  respecting  the  said  S(X)0/«  or 
'*  lOOOiL,  as  the  case  may  happen,  then  the  above- 
*^  written  obligation  to  be  void  and  of  none  effect  j 
*^  otherwise  to  be  and  remain  in  full  force  and 
•*  virtue." 

The  marriage  was  solemnized  shortly  afler  the 
date  and  execution  df  the  bond.  There  were  issue 
of  the  marriage  the  Respondents  and  several  other 
children^  but  all  died  under  the  age  of  twenty-one 
years,  except  the  Respondents,  who  had  attained 
their  age  of  twenty-one  years. 

John  Wienholt,  and  Sarah  his  wife,  both  died  in 
the  life-time  of  Daniel  Birkett  the  elder ;  Sarah 
Wienholt  died  on  the  24th  of  June,  1800.     The 

B  4 


8  CASES   IN   THE   HOUSE    OF   LORDS 

lass.       Respondents  were  the  only  children  of  the  mar- 
riage living  at  the  death  of  their  mother. 

Afler  the  date  of  the  bond,  Daniel  Birkett  the 
elder  had  a  natural  daughter,  the  Appellant  Sarah 
Logan,  who  intermarried  with  Daniel  Birkett  the 
younger,  the  nephew  of  Daniel  Birkett  the  elder,  and 
afterwards  became  the  wife  of  Alexander  Logan. 

In  April,  1804,  Daniel  Birkett  the  elder  caused 
a  case  to  be  prepared  by  Messrs.  Batchelor  and 
Potts,  solicitors,  and  to  be  laid  before  Mr.  Preston, 
as  counsel,  stating  the  bond,  and  requesting  his 
opimon,  whether  by  a  deed  or  deeds  of  gift,  re- 
serving a  life  interest  to  himself,  with  power  of 
revocation,  he  could  not  alienate  his  freehold  and 
leasehold  estates,  so  as  pro  tanto  to  defeat  the 
operation  of  the  bond ;  and  Mr.  Preston  advised, 
diat  such  a  settlement  would  be  a  fraud  upon  the 
bond,  but  suggested  that  a  settlement  should  be 
made,  without  reserving  thereby  a  power  of  re- 
vocation, stating  the  inclination  of  his  opinion  to 
.  be,  that  thereby  the  effect  of  the  bond  might  be 
avoided.     In  December,  1805,  Daniel  Birkett  the 
^  dder,    by  the   same    solicitors,   applied    to   Mr. 
Preston  for  his  further  advice,  and  particularly  for 
his  opinion,   whether  a  bond  payable  after   his 
death,  or  a  transfer  of  stock  to  trustees,  upon 
■'    trust  to  pay  the  dividends  to  him  for  life,  and  then 
in  trust  absolutely  for  his  nephew,  would  defeat 
the  operation  of  the  bond ;  and  Mr.  Preston  ad- 
visedy  that  a  settlement  should  be  made  of  stock, 
with  a  declaration  of  trust  for  him  for  life,  in  pre- 
ference to  a  bond. 

Daniel  Birkett  the  elder  also  employed  Mr. 
Sweet,  a  solicitor,  to  prepare  a  case  for  the  opinion 
of  counsel,  as  to  the  means  by  which  he  could 
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avoid  the  efFeet  of  the  bond,  or  withdraw  his  IBSS. 
property  from  the  operation  of  the  agreement 
manifested  thereby ;  and,  accordingly,  a  case  was 
prepared  by  Mr.  Sweet  with  that  view,  and '  the 
opinion  of  counsel  taken  thereon.  Mr.  Lambei^ 
a  solicitor,  was  also  consulted  by  Daniel  Birkett 
the  elder  for  the  same  purpose;  and  a  case  was 
prepared  by  Mr.  Lambert,  and  laid  before  counsel 
for  his  opinion,  as  to  the  mode  by  which  the  bofid 
and  agreement  might  be  avoided  or  defeated ;  a^d 
opinions  were  given  upon  all  such  cases  by  the  coun- 
sel before  whom  the  same  respectively  were  kud^ 

After  the  opinions  were  taken^  Daniel  Birkttt 
the  elder  invested  100,000/.  in  the  purcba6e'X)f 
real  estates.  »  »    ' 

On  the  31st  of  March,  1814,  Daniel  Birkett  fthe 
elder  made  and  published  his  last  willaad  testa* 
ment  in  writing,  which  bore  date  and  wds  eite^ 
cuted  upon  that  day,  and  was,  with  the  exception 
of  the  formal  clauses  for  the  indemnity  and  reiln- 
bursement  of  trustees,  and  the  appointment  of  ti6w 
trustees  as  follows :  — 

**  This  is  the  last  will  and  testament  of  me^  Daniel 
"  Birkett,  senior,  of  Hatton  Street,  Holbom,'  in 
"the  county  of  Middlesex,  Esquire.  I  give -to 
•*  John  Stephenson,  of  Great  Ormond  Street,  Queen 
"  Square,  in  the  county  of  Middlesex,  Esquire,  and 
"  Joseph  Fitzwilliam  Vandercom,  of  Bush  Lttie, 
"  London,  solicitor,  all  my  household  goods,  Air* 
"  niture,  and  fixtures,  plate,  lirien,  bodks^  pictures, 
"  wearing  apparel ;  watches,  trinket^  china,  glliss, 
"  wines,  liquors,  provisions,  and  other  eSx\B  in 
"  and  about  or  belonging  to  my  dwelling  houses 
"  in  Hatton  Street  aforesaid,  and  Hadley^  m  the 
"  county  of  Middlesex ;  and  also  my  carriage^  and 
"  every  thing  belonging  thereto,  in  trust,  for  the 
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iMSi       «  sole  and  separate  use  of  Sarah  Birkett,  the  wife 
'<  of  my  nephew  Daniel  Birkett,  and  to  assign  and 
'<  dispose  of  the  same  as  she,  notwithstanding  her 
<<  coverture,  and  as  if  she  were  a  feme  sole,  shall 
U  direct  or  appoint.    And  I  give  to  the  same  trus* 
**  tees  the  sum  of  2,500L  sterling,  upon  the  like 
^*  trusts,  for  the  separate  use  of  the  said   Sarah 
<<  Birkett ;  and  I  give  to  my  said  nephew  Daniel 
<<  Birkett  the  like  sum  of  2^5001.  for  his  own  use ; 
<<  and  I  give  to  my  said  trustees  the  sum  of  20,000/. 
<*  sterling,  which  I  direct  shall  be  laid  out  by  my 
<'  said  trustees  in  the  parliamentary  stocks  or  pub* 
**lic  funds  of*  Great  Britain,  or  at  interest  upon 
government  or  real  securities,  to  be  varied  from 
time  to  time  as  to  my  said  trustees  or  trustee  for 
^<  the  time  being  shall  seem  meet     And  I  declare 
<<  that  tb^  shall  stand  possessed  of  the  said  sum  of 
^'  90,000/.,  and  the  stocks,  funds,  and  securities, 
*<  in  which  the  same  shall  be  invested,  and  the  in- 
^*  terestv  dividends,  and  annual  produce  thereof,  in 
^<  trust  for  the  four  daughters  of  my  said  nephew 
<<  Daniel  Birkett,  that  is  to  say,  Caroline,   Eliza, 
^<  Sarah,  and  Maria,  to  be  divided  among  them  in 
'*  equal  shares  as  tenants  in  common,  to  be  inter-* 
*<  ests  vested  in  them,  and  to  be  paid  to  them  at 
"  (iieir  ages  of  twenty-one  years.    And  I  do  hereby 
<<  declare  that,  in  case  any  of  the  said  daughters 
«  of  my  said  nephew  shall  die  under  the  age  of 
*«  twenty^ne  years  without  being  or  having  been 
**  married,  then  and  in  every  such  case^  as  well  the 
<<  share  herein  originally  provided  for,  as  the  share 
«•  or  shares  by  virtue  of  this  present  clause  surviv- 
«<  ing  to  every  such  child  shall  from  time  to  time 
**  go^  remain,  and  be  to  the  survivors  or  survivor, 
"  and  others  or  other  of  them,  to  be  divided  be- 
<<  tween  them  in  equarl  shares,  and. to  be  vested 
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interests  in  them,  at  the  same  periods  as  their  }^21a 
original  portions ;  but  I  expressly  declare  that, 
upon  attaining  that  age,  they  shall  forthwith  be 
respectively  entitled  to  have  raised  and  paid  to 
^  them  respectively  the  vested  share  of  the  said 
'*  trust  monies,  stook8,funds,  or  securities,  without 
**  prejudice  to  their  future  right  by  survivorship  or 
<<  accruer  as  aforesaid*  And  I  declare,  that  the 
<<  interest  of  each  child's  portion  diali,  during  their 
<<  respective  minorities,  be  laid  out  to  accumulate 
<<fbr  the  benefit  of  such  chUdren  respectively. 
<<  And  I  give  to  John  Birkett  Wienbolt  and  Mary 
*'  Wienholt,  the  two  children:  of  my  late  niece  Sa^* 
<<  rah  Wienholt,  the  sum  of  6,000/.  sterling,  to  be 
«  equally  divided  between  them ;  and  •  I  declare 
*<  the  same  to  be  in  full  satisfaction  of  alii  claims 
"  under  my  bond,  bearing  date  on  or  about  the 
**  8th  day  of  April,  I772.  And  in  case  they,«  or 
'*  etther  of  them,  shall  refuse,  upon  the  request  of 
<'  my  executor,  to  execute  an  effectual  rdease  of 
<*  the  said  bond,  then  I  revoke  the  said  last-itien-* 
tioned  bequest  of  6,000/.  And  I  also  give  the 
following  legacies  sterling/'  £Here  fellow  va^ 
rious  small  legacies.] 

^*  And  I  direct  that  the  servants'  legacies  be  paid 
**  within  two  months,  and  all  the  other  foregoing 
legacies  within  twelve  months  next  after  my  de-* 
cease,  out  of  any  of  my  personal  property  i  may 
have  at  my  decease.  My  Seathwaite*  estate  in 
'*  Cumberland,  in  the  occupation  6f  Joseph  Hunter 
"  and  his  son  William,  I  give  and  devise  to  Joseph 
"  Birkett,  of  firoughton,  in  the  county  of  Lancaster, 
^^  tohold^  to  him,  his  heirs  and  assigns  for  ever: 
"  but  it  is  my  will,  that  the  present  tenants  shall 
"  have  the  first  year's  rent  after  my  death  excused 
**:ind  remitted.     And  all  the  rest,  residue}  and 
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1838.  <' remainder  of  f  my  estate  and  effects  whatsoever 
^*  and  wheresoever,  I  givei  devise,  and  bequeath 
^'^^^  "  unto  my  said  nephew  Daniel  Birkett,  his  heirs, 
^^  executors,  administrators,  and  assigns  for  ever, 
^  to  and  ifor  hie  and  thdr  own  use  and  benefit  ab- 
'<  soliitely ;  and  I  appoint  my  said  r^phew  Daniel 
^<  Biricett  sole  executor  of  this  my  last  wUl.i  And 
M  I  direct  that  ^ny  said .  trustees  ^shall  be  allowed 
^^ their  costs  in  the.  execution  of  the  trusts  afore- 

. '^  said^as  betweeui  attorney  and  client? 

'  On  the  8th  of.  March,  1817,  Darnel  Birkett  the 
elder  died  without  issue,  .and  without  having  been 
married^.!  He  had  not  in  his  life-time  by  any  other 
ways  fxt  means  than  hi^  will,  given  or  left  any  thing 
unto,  or  in  trust,  for  ^his  niece  Sarah  Wienholt,  or 
her  issue^  or  a&y  of  them. 
InApril,  1818,  the  Respondenti  Mary  Wienhplt, 

;60(hibited  ia  the  Court  of  Chancery  her  original  (bill 
of  complaint,  which  was  afterwards  amended  under 
various  ordersi  The  billi  as  finally  amended,  was 
against  Daniel  Birkett  the  younger,  the  Appellant 

4  Sarah  Logan»  then  Sarah  Birkett  his  wife,  Caroline 
Christiana  Birkett,  Sarah  Margaretta  Birkett,  Maria 
Gan^ow  Birkett,  Edward  Stephenson,  Thomas 
Parker,  the  Appellants  John  Daniel  Birkett,  and 
Cbarles< .  James  Nelson  Birkett,  Hugh  Walton, 
Joseph  Fitzwilliam  Vandercom,  Thomas  Kemble, 
Daniel  Henry  Rucker,  James  Soret,  and  the  Re- 
spondent John  Birkett  Wienholt. 

The  bill  as  amended  stated  the  several  matters 
herein-before  mentioned^  It  al^o,  and  by  way. of 
particular  instances  of  the  conveyances  aod  assign- 
ments of  real  and  personal  estate,  and  tiansfers  of 
stock  by  Daniel  Birkett  the  elder,  therein-befbre 
more  generally  mentioned,  stated,  that  on  or  about 
the  12th  day  of  May,  1804,  he  by  indenture  of 
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that  date,  a»d  without  consideration,  conveyed  1 9SS. 
io  Jaaiesr  Birkett  and  William  Birkett,  and  their 
heins,  eertiain  fireehold  •  lands  and  tenements  at  v. 
Hadtey,  in  the  county  of  Hertford,  and  Enfieidt 
in  itbe  «bunt)r  of  Middlesex,  to  hold  the  tsame 
tottfae  'Oseofi  htmsell*  and  his  assigns  for  his4i&, 
akd  frMi  and  after  his  decease,  in  trust  for  the 
A{^€Alwt,  Sairah  Logan^  then  Sarah  Birkett,^  for 
b€n^4ifi^>for  her  separate  use ;  and  from  andaft^ 
her  decease^J  'to>  the  use  of  Daniel  Krkettc^the 
ybttt^riforHf^^  and  etfler  hi^  death,,  to  sach^ises 
as  the  BUrvivor  of  them,  the  Appellant  Sarah;jLo- 
gan,  fthen  Sarah  BirketU  and  Ehmiel  Birkettitdie 
younglir^houldby  wUI  appoint^  and  in  default/^f 
ap^kltment^' to  the  use  of  his  own  light  hein: 
and  he  by  the  same  deed  assigned  over  touthe 
sakbi^  t^u$tedi  the  unexpired  term  of  a  bousie  in 
Qiieeil  Square,  subject  to  a  rent  of  18^  lOs^^  upon 
tfaf6  like  trusts.  r       =  ,      >  )o 

"  Tb^  by  an  indenture  of  the^same  date,  and  aiao 
witbont'  any '  consideration^  he  tconveyad*  oerjbfun ' 
estMei^  situate  in  Cheddiston  and  Linstead,>jniJtfae 
ebiin^  of  Sufiblk^  whereof  he  wasseisedin  fee^to 
J(!»hn 'Walton  and  James  Birkett,:  to  the  use  of  htm* 
self '  for  li^e,  remainder  to  the  Appellant i  John 
Damiel  Birkett,  the  eldest  son  of  Daniel  Birketfc  the 
youngfer^  and  the  Appellant  Sarah,  then  his^veife, 
absolutely  at  bis  the  said  John  Daniel  Birkett's.\%e 
of  twenty-one  years ;  and  if  he  died  under,  that^e, 
hi^  gaviS'the^same  in  like  manner  to  the  Appellant 
Charles  Janves  Nelson  Birkett^  the  second  soniAof 
suck  toaniage^  and  in  case  of  the  death  of  thaJl^p- 
peHant' Charles  James  Nelson  Birkett,  befbreihis 
age  of  twenty-'one  years;  then  he  gave  the  same^^to 
Williate  Birkett,  deceased,  in  fee.  i .  n 
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1888.  That,  by  another  indenture  bearing  date  on  the 

31st  day  of  March,  1814,  and  also  made  without 
any    consideration,    he   conveyed    certain    other 
estates    situate    in   Ashfield  Thorpe,    St.  Peter's 
Westhali  Brampton,  Cheddiston,  Linstead  Parva, 
and  Metfield,  in  the  county  of  Suffolk,  whereof  he 
was  seised  in  fee,  to  John  Stephenson  and  Joseph 
Fitzwilliam  Vandercom,  to  the  use  of  himself  for 
life,  remainder  to  them,  to  preserve  contingent 
remainders,  remainder  to  them,  upon  trust  to  con- 
vey the  said  estates  to  the  Appellant  Charles  James 
Nelson  Birkett,  in  fee,  on  his  attaining  his  age  of 
twenty-one  years ;  and  in  case  of  his  death  under 
that  age,  then  to  convey  the  same  in  like  manner 
to  the  Appellant  John  Daniel  Birkett ;  and  in  case 
of  his  death  before  attaining  the  age  of  twenty- 
one,  then  to  convey  the  said  estates  to  Daniel 
Birkett  the  younger,  in  fee. 

That,  by   another  indenture   of  the  date  last 
mentioned,  he  also  conveyed,  without  any  consider- 
ation, certain   other   estates,  situate  in  Linstead 
Magna,  Metfield,  and  Withersdale,  in  the  county 
of  Suffolk,  of  which  he  wasi  seised  in  fee,  to  the 
last-mentioned  trustees,  to  the  use  of  himself  for 
life,  remainder  to  them,  upon  trust  to  preserve 
the  contingent  remainders,   remainder  to   them, 
upon  trust  to  convey  the  same  to  the  Appellant 
John  Daniel  Birkett,  in  fee,  on  his  attaining  his 
age  of  twenty-one ;  and  if  he  died  under  that  age, 
then,  upon  trust  to  convey  the  same,  in  fee,  to 
the  Appellant  Charles  James  Nelson  Birkett,  on 
his  attaining  his  age  of  twenty-one ;   and  in  case 
of  his  death  under  that  age,  then,  upon  trust  to 
convey  the  Uame  to  Daniel  Birkett  the  youngor, 
in  fee. 
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That,  in  the  month  of  March,  1811,  he  assigned       isss. 
to   Daniel    Birkett  the   younger,    or    deposited     *^^' 
with  him,  a  bond  for  securing  the  payment  to         »• 
himself  of  16,000/.,  or  some  other  large  sum  of 
noney,  fiwn  his  former  partners  in  trade,  or  from 
some  other  person  or  persons  ;  and  tiotwith^tand- 
iBg  such  assignment,  he  never  gave  any  notice  of 
the  same  to  the  persons  from  whom  the  principal 
monies  secured  by  the  bond  were  due,  or  to  any 
of  them ;    but  he  continued  to  debit  theim  in  )iis 
books  with  the  interest  of  such  monies,  long  after 
l^e  date  of  the  assignment,  and  up  to  the  time  of 
Itts  death,  and  to  receive  such  monies  for  his  own 
user;  and  it  was  a  part  of  the  condition  of  th^  as- 
signment, that  he  should  so  receive  the  interest  of 
the  bond  for  his  life. 

That,  in  or  about  the  month  of  January,  1817» 
he  assigned  a  mortgage  for  the  sum  of  2000/.,  se- 
cured on  certain  estates  situate  in  the  county  of 
Suffolk,  to  trustees,  in  trust  for  himself  for  life, 
and,  from  and  after  his  decease,  for  the  absolute 
use  and  benefit  of  the  Appellant  Sarah  Logan,  then 
Sarah   Birkett ;  and  the   assignment  contained  a 
clause  whereby  he  reserved  to  himself  a  power  of 
revocation.     And  that,  in  the  month  of  February, 
1817>  he  transferred  two  sums  of  20,000/.  navy 
five  per  cent,   annuities,   and  35,000/.  three  per 
cent  consolidated  bank  annuities,  his  property, 
out  of  his  name  into  the  names  of  Daniel  Birkett 
the  younger,  and  Sarah  his  wife,  in  the  books  of 
the  governor  and  company  of  the  Bank  df  England, 
under  the  circumstances  and  with  the  view  herein- 
before mentioned. 

The  bill,  further,  and  by  way  of  shewing  in 
whom  the  different  estates  and  interests  therein 
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183S.  and  herein-before  mentioned  had  become  vested, 
stated  that  the  Respondent  John  Birkett  Wien- 
holt  had  become  a  bankrupt,  and  that  Thomas 
Kemble,  Daniel  Henry  Rucker,  and  James  Soret 
had  been  appointed  his  assignees,  and  that  he  had 
obtained  his  certificate. 

That  Thomas  Norman  died  in  1792,  and  that 
John  Graves  died  in  1793,  leaving  Rowland 
Stephenson  and  Robert  Glover  the  executors  of 
his  will ;  that  Robert  Glover  died  without  having 
proved  the  will;  that  Rowland  Stephenson  sur- 
vived him,  proved  the  will,  and  died,  leaving  Ed- 
ward Stephenson  the  executor  of  his  will,  who 
proved  it,  and  became  the  personal  representative 
of  John  Graves. 

That  the  Appellants  John  Daniel  Birkett  and 
Charles  James  Nelson  Birkett  had  respectively- 
attained  the  age  of  twenty-one  years :  that  Eliza 
Birkett  died  in  the  life-time  of  Daniel  Birkett  the 
elder,  an  infant,  and  without  having  been  married, 
and  that  Caroline  Christiana  Birkett,  Sarah  Mar- 
garetta  Birkett,  and  Maria  Garrow  Birkett  were 
infants,  and  unmarried. 

That  Daniel  Birkett  the  elder  left  Mary  Anne 
Bragge,  the  wife  of  Isaac  Bragge,  of  Dumfries, 
in  Scotland,  the  only  child  of  Thomas  Birkett, 
deceased,  who  was  the  eldest  son  of  the  eldest 
brother  of  Daniel  Birkett  the  elder,  his  heiress  at 
law,  and  that  she  was  resident  out  of  the  juris- 
diction of  the  court :  that  James  Birkett  and 
William  Birkett  were  dead,  that  William  Birkett 
was  the  survivor,  that  he  died  without  issue  and 
without  having  made  any  disposition  of  his  trust 
property,  and  that  he  left  Mary  Anne  Bragge,  his 
heiress  at.  law,   and   Thomas  Parker  and   Isaac 
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Fisher,  the  executors  of  his  will,  who  respectively     .  isss. 

proved  the  same,  and  that  Isaac  Fisher  was  dead.         ^^^ 

That  John  Walton  survived  James  Birkett,  and         ^' 

WIIMBOLT. 

died  without  having  made  any  disposition  of  his 
.trust  property,  and  leaving  Hugh  Walton  his  heir 
at  law  ;  and  that  John  Stephenson  was  dead. 

The  bill  tlien  stated,  that  Daniel  Birkett  the 
younger  proved  the  will  and  codicil  of  Daniel 
Birkett  the  elder,  and  possessed  himself  of  his  per- 
sonal estate,  &c. ;  and  that  the  clear  surplus  thereof 
amounted  to  20,000/.  and  upwards,  independently 
of  the  personal  property  assigned  and  transferred 
by  him  in  his  life-time,  as  before  mentioned ;  that 
his  estate,  including  such  property,  and  the  value 
of  the  real  estate  settled  and  conveyed  as  before 
.mentioned,  exceeded  SOO.OOO/.  ;  and  that  the  Re- 
spondent, Mary  Wienholt,  and  the  assignees  of 
the.  Respondent,  John  Birkett  Wienholt,  in  his 
right  were  by  virtue  of  the  bond,  in  the  events 
that  had  happened,  entitled  to  have  paid  to  them 
out  of  his  estate  the  sum  of  2000/.,  and  also  such 
further  sum  as  would  equal  the  largest  amount  of 
property  given  by  Daniel  Birkett  the  elder,  by  his 
will,  or  by  the  dispositions  made  in  his  lifetime  to 
take  effect  in  possession  afler  his  death,  whether 
of  real  or  of  personal  property. 

The  bill  charged,  that  the  property  which 
passed  by  the  residuary  clause,  in  the  will  of 
Daniel  Birkett  the  elder,  was  very  large,  and  was 
a  legacy,  or  bequest,  within  the  meaning  of  the 
agreenient  set  forth  in  the  bond ;  and  that  the 
several  gifls  made  by  him  in  his  lifetime,  to  take 
effect  in  possession  after  his  death,  whether  of  real 
or  personal  property,  were  testamentary  dispo- 
sitions by  will  within  the  meaning  of  the  bond  and 

VOL.  VII.  c 
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18SS.  the  agreement  therein  contained,  and  that  real 
estate  was  within  the  meaning  and  intention 
thereof;  or  if  not,  that  the  personal  property 
having  been  invested  in  real  estate  for  the  purpose 
of  taking  it  out  of  the  effect  thereof,  such  invest- 
ment was  a  fraud  upon  the  bond,  and  that  such 
real  estates  ought  either  to  be  considered  personal 
estate,  as  against  the  parties  claiming  under  the 
same,  or  as  a  security  for  the  amount  of  the  per- 
sonalty invested  in  the  purchase  thereof:  that  all 
the  conveyances,  settlements,  transfers,  and  assign- 
ments, therein  mentioned  to  have  been  made  by 
Daniel  Birkett  the  elder,  were  made  without  any 
consideration  whatsoever,  33  mere  gifts ;  and  that 
he,  either  by  written  instructions,  or  by  some  verbal 
agreement  or  arrangement,  or  by  some  under- 
standing between  the  parties,  reserved  a  life-in- 
terest in  all  the  property  conveyed,  settled,  as- 
signed, and  transferred  by  him  ;  and  that  the  gifts 
were  only  reversionary,  and  were  not  to  take  effect 
in  possession  and  enjoyment  till  after  his  death ; 
and  that  all  such  conveyances,  settlements,  assign- 
ments, and  transfers,  were  void  as  against  all  per- 
sons claiming  under  the  bond. 

The  bill  prayed,  that  the  Respondent,  Mary 
Wienholt,  might  be  declared  to  be  entitled  to 
have  the  agreement  manifested  by  the  condition 
of  the  bond,  specifically  performed ;  and  that  an 
account  might  be  taken  of  all  the  real  and  per- 
sonal property  of  Daniel  Birkett  the  elder,  con- 
veyed, settled,  assigned,  or  transferred  by  him, 
without  consideration,  to  or  in  trust  for  Daniel 
Birkett  the  younger,  and  the  Appellant,  Sarah, 
then  his  wife,  or  either  of  them,  or  their  or 
either  of  their  issue,  or  in  any  manner  for  their 
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benefit,  subject  to  any  trust  for,  or  power  or  in-       183S. 
terest  reserved  to  Daniel  Birkett  the  elder,  either 
absolutely,  or  for  the  term  of  his  life  ;  and  that  all 
such  conveyances  and  assurances,  settlements,  as- 
signments, and  transfers,  might  be  declared  to  be 
frauds,  as  against  the  Respondent,  Mary  Wienholt, 
claiming  under  the  bond,  and  to  be  subject  to  the 
agreement  therein,  in  the  same  manner  as  if  Daniel 
Birkett  the  elder  had  disposed  of  the  same,  or  as  to 
the  real  estates  of  the  amount  of  the  monies  in- 
vested in  the  purchase  thereof,  by  will ;  and  that 
an  account  might  be  taken,  under  the  decree  of 
the '  Court,  of  his  general  personal  estate,  debts, 
funeral  and  testamentary  expenses,  and  legacies ; 
and  that  the  same  might  be  applied  in  a  due  course 
of  administration ;  and  that  an  account  might  be 
taken,  in  like  manner,  of  all  the  real  or  personal 
estate  so  conveyed,  settled,  assigned,  and  trans- 
ferred as  therein  and  hereinbefore  mentioned,  and 
the  rents,  profits,  and  produce  thereof^  and  the 
proceeds  of  the  sales  thereof  possessed  or  received 
by  the  Defendants  to  the  bill,   or  any  or  either 
of  them,  or  in^  trust  for  them,  or  any  or  either 
of  them ;   and  that  the  value  of  the  property  to 
which  the  Respondent,  Mary  Wienholt,  was  entitled 
under  the  agreement,  and  the  value  of  what  she 
was  entitled  to  under  the  will  of  Daniel  Birkett 
the  elder,   might  be  ascertained;  and  in  case  it 
should  appear  that  it  was  most  beneficial  for  her  to 
receive  the  share  of  the  legacy  of  6,000/,,  be- 
queathed by  his  will,  then  that  the  same  might  be 
paid  to  her ;  and  in  case  it  should  appear  to  be 
most  beneficial  to  her  to  take  the  benefit  secured 
to  her  by  the  bond,  then  that  the  same  might  be 
made  good  to  her  out  of  the  estate  of  Daniel 
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1SS3.       Birkett  the  elder,  which  passed  by  his  will,  or  by 
j^j^^        the  several  dispositions  made  by  him  in  his  life- 
^  time ;  and  that  all  necessary  directions  might  be 

given  for  enabling  the  Respondent,  Mary  Wien- 
holt,  to  make  her  election  between  the  legacy 
given  by  such  will  and  the  benefit  provided  for  her 
by  such  bond ;  and  that  whatever  she  might  be 
ultimately  entitled  to  might  be  paid  to  her,  and 
for  an  injunction  and  receiver,  and  for  the  deposit 
t>f  deeds  in  the  meantime. 

Daniel  Birkett  the  younger  died  before  he  had 
answered  the  bill,  having  made  his  will,  and  ap- 
pointed the  Appellant,  Sarah  Logan,  then  Sarah 
Birkett,  his  wife,  and  James  Quilter,  his  executrix 
and  executor.  They  proved  the  will,  and  in 
November,  1818,  the  Respondent,  Mary  Wienholt, 
exhibited  a  bill  of  revivor  against  them  ;  and  the 
suit  was  revived. 

The  Appellant,  Sarah  Logan,  then  Sarah  Birkett, 
widow,  and  James  Quilter  appeared  and  put  in 
their  joint  and  several  answerto  the  original  bill 
and  bill  of  revivor,  and  thereby  stated  their  belief 
of  the  marriage  of  John  Wienholt  and  Sarah  Jopson, 
that  Sarah  Jopson  was  the  niece  of  Daniel  Birkett 
the  elder,  and  that  Daniel  Birkett  the  elder  exe- 
cuted the  bond,  hereinbefore  stated,  previously  to 
and  in  consideration  of  the  marriage. 

They  also  stated  their  belief^  that  there  were 
issue  of  the  marriage  several  children;  that  the 
Respondents  were  two  of  them ;  that  all  the  children 
of  the  marriage  died  under  the  age  of  twenty-one 
yesirs,  except  the  Respondents ;  that  they  had 
attained  the  age  of  twenty-one  years ;  that  John 
Wienholt  and  Sarah  Wienholt  his  wife  died  in  the^ 
lifetime  of  Daniel  Birkett   the   elder;   and  tha 
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Sarah  Wienliolt  died  at  or  about  the  time  in  the       18S8. 
bill  mentioned. 

They  also  admitted  the  will  and  codicil  of  Daniel 
Birkett  the  elder,  as  in  the  bill  stated,  —  his  death 
without  having  been  married,  — -  and  the  proof  of 
his  will  and  codicil  by  Daniel  Birkett  the  younger. 

And  they  also  thereby  admitted  the  transfer, 
without  consideration,  by  Daniel  Birkett  the  elder, 
into  the  names  of  Daniel  Birkett  the  younger, 
and  of  the  Appellant,  Sarah  Logan,  then  Sarah 
Birkett,  his  wife,  of  two  several  sums  of  20,000/. 
navy  5  per  cent,  annuities,  and  37,000/.  3  per  cent, 
consolidated  bank  annuities  ;  and  the  assignment, 
without  consideration,  by  Daniel  Birkett  the  elder 
to  or  in  trust  for  Daniel  Birkett  the  younger,  of  a 
bond  conditioned  for  the  payment  of  16,000/.  j 
but  they  denied,  to  the  best  of  their  knowledge 
and  belief,  that  such  transfers  and  assignments 
were  subject  to  any  trust ;  or  that  any  trust  was 
declared  thereof  for  or  in  favour  of  Daniel  Birkett 
the  elder,  or  that  he  retained  any  interest  in  or 
power  oyer  the  bank  annuities  or  bond  debt,  or 
that  there  was  any  agreement  or  understanding 
respecting  them. 

The  Appellant,  Sarah  Logan,  then  Sarah  Birkett, 
widow,  afterwards  put  in  a  separate  answer  to  the 
amended  bill,  —  and  thereby  denied,  to  the  best 
of  her  knowledge  and  belief,  that  Daniel  Birkett 
the  elder  did,  at  any  time  before  his  death,  for 
the  fraudulent  purpose  of  defeating  or  avoiding 
the  agreement  contained  in  the  bond,  or  for  any 
other  purpose,  deUver  over  to  Daniel  Birkett 
the  younger,  or  to  her  then  his  wife,  or  to 
trustees  nominally  for  them,  any  mortgages  or 
securities  for  money,  property,  and  effects,  without 
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183S.  consideration,  save  that  he  did  in  his  lifetime  de* 
"^^  posit  the  bond  for  16,000/.  with  Daniel  Birkett  the 
!L«,.  younger  for  his  absolute  use  ;  and  she  denied,  that 
the  same  was  so  delivered  and  assigned,  or  de- 
posited upon  any  trust  or  understanding,  either 
verbal  or  written,  expressed  or  implied,  that  such 
bond  should  be  subject  to  the  disposition  of  Daniel 
Birkett  the  elder,  or  that  he  should  have  any  right 
or  interest  in  or  control  over  the  same ;  but  she 
admitted,  that  it  was  understood  or  intended  that 
he  should  have  the  interest  secured  or  made  pay- 
able by  the  bond  during  his  life,  after  the  assign- 
ment or  delivery  thereof  to  Daniel  Birkett  the 
younger;  and  that  Daniel  Birkett  the  younger 
made  and  executed  to  Daniel  Birkett  the  elder  a 
bond  or  obligation  for  payment  to  him  of  the 
amount  of  the  interest  of  such  bond;  but  she 
denied  that,  to  her  knowledge  and  belief,  Daniel 
Birkett  the  elder,  in  his  books,  debited  the  obligors 
in  such  bond,  or  the  persons  from  whom  the 
monies  were  due,  with  the  interest  thereof,  after 
the  date  of  the  assignment  and  delivery  thereof^ 
but  she  stated,  that  she  had  understood  and  be- 
lieved that  the  several  obligors  in  such  bond  had 
notice  of  such  assignment  having  been  made. 

She  thereby  also  stated  her  belief,  that  it  was 
the  intention  and  understanding  of  the  parties,  and 
in  particular  of  Daniel  Birkett  the  elder,  when  the 
transfers  of  stock  were  made  by  him,  that  he 
should  have  and  receive  the  dividends  of  such 
stocks,  or  funds,  for  his  life;  and  she  admitted, 
that,  some  time  before  the  transfer  was  made,  he 
had  agreed  to  make  such  transfer  to  herself  and 
her  late  husband,  or  one  of  them ;  but  she  denied 
that,  to  her  knowledge  and  belief^  the  same  was 
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done  upon  the  importunity  of  Daniel  Birkett  the  1S3S. 
younger ;  and  she  denied,  that  it  was  done  upon 
her  importunity :  she  admitted,  that  he  agreed  to 
make  and  made  such  transfer  for  the  purpose  of 
diminishing  the  amount  of  his  property,  which  was 
to  pass  by  his  will,  although  she  denied  that  it  was, 
to  evade  or  defeat  the  agreement  contained  in  the 
bond ;  and  she  denied,  also,  that  he  consented  to 
make  such  transfers  or  any  of  them  upon  any 
written  declaration  of  trust  or  agreement  being 
made,  or  under  any  verbal  promise,  that  such 
stock  should  be  retransferred  to  him  whenever  he 
should  caU  for  the  same  ;  although  she  admitted, 
that  it  was  understood  and  agreed,  that  the  divi- 
dends  of  such  stocks  or  funds  should  be  paid  to 
him. 

Afterwards  the  Respondent,  John  Birkett  Wien- 
holt,  procured  from  his  assignees,  as  was  admitted 
by  them,  an  assignment  of  his  interest  under  the 
agreement  and  bond,  and  James  Quilter  died, 
having  made  his  will,  and  appointed  James  Quilter 
the  younger,  Henry  Sampson  Quilter,  and  George 
Quilter,  his  executors ;  whereupon  James  Quilter 
the  younger,  and  Henry  Sampson  Quilter  alone 
proved  the  will,  and  a  bill  of  revivor  and  supple- 
ment vas  exhibited  against  the  Respondents,  John 
Birkett  Wienholt,  and  James  Quilter,  and  Henry 
Sampson  Quilter,  in  respect  thereof,  and  the  suit 
was  revived. 

The  Appellant,  Sarah  Logan,  had,  in  the  mean- 
time, iniermarried  with  Alexander  Logan ;  and, 
upon  her  marriage,  all  the  real  and  personal  estate 
to  which  she  was  entitled  under  the  wills  of  Daniel 
Birkett  th^  elder  and  Daniel  Birkett  the  younger, 
with  the  eiception  of  a  sum  of  10,000/.,  agreed  to 
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18SS.       be  paid  or  secured  to  her  husband,  was,  by  in- 
^^^     dentures  of  lease  and  release  bearing  date   re- 
»•         spectively  the  20th  and  21st  days  of  May,  1821, 
conveyed  and  assigned  to  Albert  Goldsmid,  and 
the  Appellants,  John  Daniel  Birkett,  and  Charles 
James  Nelson  Birkett,  for  her  separate  use ;  and  a 
supplemental  bill  was  exhibited  in  respect  thereof 
against  Albert  Goldsmid  and  the  Appellants,  John 
Daniel  Birkett,  and  Charles  James  Nelson  Birkett. 
The  Appellant,   Sarah  Logan,  under  an  order 
obtained  for  that  purpose,  afterwards  appeared  and 
put  in  a  further  separate  answer  to  the  amended 
biD }  by  which  she  stated,  that  Daniel  Birkett  the 
elder,  after  the  date  of  the  bond,  acquired  large 
property ;  of  which  he  did  not  intend  Sarah  Wien* 
holt,  or  her  issue,  to  take  the  bulk,  or  any  consi- 
derable proportion ;  and  therefore  bequeathed  to 
the  Respondents  6000/.  in  satisfaction  of  all  claims 
under  the  bond.     That  Daniel  Birkett  the  elder 
intended  to  prevent  the  Respondents  from  taking 
any  part  of  his  estate,  except  what  he  might  leave 
them  by  his  will,  or  tliey  might  be  entitled  to  un- 
der the  strict  construction  of  the  bond  ;  and  he,- 
therefore,  disposed  of  the  bulk  of  his  property, 
so  as  to  prevent  his  will  operating  thereon,  and 
to  limit  the  operation  of  the  bond  to  a  portion 
only  of  his  property :  that  for  such  purpose,  he 
employed  solicitors  and   consulted  counsel;  and 
invested  large  sums  of  money  in  the  purcaase  of 
real  estate ;  and  that  one  of  his  reason}  for  so 
doing,  was  to  put  the  money  so  invested' o«t  of  the 
reach  of  the  bond  ;  and  she  thereby  admitted,  that 
he  also  made  assignments  of  leasehold  property,  for 
the  purpose  of  disposing  of  the  same  in  hi?  life,  so  as 
not  to  be  subject  to  his  will.     And  that  ha  assigned 
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the  16,000/. bond  debt,  and  the  2000/.  mortgage  debt,       18SS. 
and  a  mortgage  debtof  1523/.  17^.  2rf.  on  Saint  Maiy 

Hill  estate  ;  and  that  such  assignments  were  made » 

without  valuable  consideration.  And  she  admitted, 
that  Daniel  Birkett  the  elder  continued  to  receive 
the  interest  of  the  money  secured  by  such  bond  to 
the  time  of  his  death.  But  she  denied  that  it  was 
agreed  that  the  testator  should  have  the  power  of 
disposition  over  the  property  settled  and  assigned ; 
or  that  there  was  any  secret  or  other  trust  as  to  the 
property,  save  as  appeared  by  the  conveyances  .and 
assignments ;  and  she  admitted  that  Daniel  Birkett 
the  elder  transferred  the  20,000/.  navy  5L  per 
cents.,  and  37,000/.  3/.  per  cent,  consols  to  Daniel 
Birkett  the  younger  and  herself,  without  any  valur 
able  consideration ;  and  that  it  was  the  intention,  if 
Daniel  Birkett  the  elder  had  lived,  to  pay  to  him 
the  dividends  of  such  stock  during  his  life ;  and 
stated  her  belief,  that  Daniel  Birkett  the  elder 
meant  that  such  stock  should  not  be  subject  to  his 
will  or  to  the  bond. 

The  other  Defendants  to  the  bill  having  an- 
swered, the  answers  were  replied  to,  and  witnesses 
examined,  who  proved  the  several  conveyances, 
assignments,  transfers,  and  dispositions  of  property 
before  detailed. 

4 

On  the  31st  of  May,  1825,  the  cause  came  on 
to  be  heard  before  the  Lord  Chancellor. 

By  the  decree  of  that  date,  it  was  declared,  that  the 
condition  ofthe  bond  of  the  8th  day  of  April,  1772, 
wherein  Daniel  Birkett  the  elder  bound  his  real  and 
personal  representatives,  and  which  bond  was  exe« 
cuted  previous  to  the  marriage  oi'  John  Wienholt 
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18S3.       and  Sarah  Jopson/  the  niece  of  Daniel  Birkett  the 
elder,   contained  an  agreement  entered  into  by 
Daniel  Birkett  the  elder,  in  consideration,  and  ex- 
pressed to  be  entered  into  in  consideration  of  the 
intended  marriage  between  John  Wienholt  and 
Sarah  Jopson,  which  ought  to  be  specifically  exe- 
cuted by  the  court  according  to  the  true  intent 
and  meaning  thereof;  and  that  the  parties  intended 
to  be  benefited  by  such  agreement  were  not  bound 
to  accept  the  penalty  of  the  bond,  or  the  legacy 
given  by  the  will  of  Daniel  Birkett  the  elder,  but 
were  entitled  in  equity  to  have  the  full  benefit  of 
the  provision  agreed  to  be  made  in  manner  in  the 
condition  mentioned.      And  it  was  declared  that, 
Daniel  Birkett  the  elder   having  died  unmarried 
and  without  lawful  issue,  the  sum  of  2,000/.  ought 
to  be  paid  out  of  his  estate,  according  to  the  agree- 
ment for  the  benefit  of  the  parties  entitled  thereto, 
with  interest  at  four  per  cent,  from  one  year  after 
his  death,  and  that,  exclusive  of  such  provision,  he 
ought  to  be  considered  as  having  engaged  by  will, 
or  otherwise,  to  give  or  leave  to  or  in  trust  for  the 
parties  meant  to  be  entitled  to  the  benefit  of  the 
agreement  in  the  condition  of  the  bond,  so  much 
in  money,  or  in  valuable  effects,  as  he  should  give 
or  leave  to  any  one  of  his  next  of  kin,  or  nearest 
relations,  or  any  other  person  or  persons,  to  be 
paid  within  twelve  calendar  months  next  after  his 
decease;  or  if  he  should  make  no  such  bequest  in 
his  will,  or  the  same  should  fall  short  of  the  greatest 
bequest  in  such  will,  then  that  his  executors  or  ad- 
ministrators should,  for  the  benefit  of  such  parties 
as  aforesaid,  pay  or  deliver  over  such  bequest,  or 
make  good  any  deficiency  that  the  same  should  so 
fall  short  of. 
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And  it  was  declared,  that  it  appeared  to  the  isss. 
Court  that,  according  to  the  construction  of  the 
agreement  contained  in  the  bond,  the  Respondents  ^ 
electing  to  take  under  the  agreement  contained  in 
the  condition  of  the  bond,  and  not  to  accept  the 
6000/.  bequeathed  by  the  will,  if  they  were  more 
beneficially  entitled  under  the  agreement,  were 
entitled  to  claim  so  much  of  the  personal  property 
of  Daniel  Birkett  the  elder,  disposed  of  by  his  will, 
as  would  be  equal  in  value  to  the  largest  amount 
of  what  was  thereby  bequeathed  to  any  person  or 
legatee,  whether  specific,  pecuniary,  or  residuary 
I^atee.  And  it  was  declared  further,  that  the  as- 
signment of  the  16,000/.  bond  debt,  the  2000/. 
mortgage  debt,  the  transfers  of  the  37,000/.  3  per 
cent,  annuities,  and  20,000/.  navy  five  per  cent,  an- 
unities;  and  all  other  voluntary  dispositions  of 
personal  property,  remaining  personal  at  the  death 
of  Daniel  Birkett  the  elder,  in  which  he  reserved 
or  retained  a  life-interest,  or  over  the  dispositions 
of  which  he  had  a  controlling  power  of  appoint- 
ment or  revocation,  ought  to  be  considered  in 
equity,  for  the  purpose  of  giving  efiect  to  the  true 
intent  and  meaning  of  the  agreement  in  condition 
of  the  bond,  as  having  the  same  eifect  as  if  such 
sums  of  16,000/.,  2,000/.,  37,000/.  three  per  cent,  an- 
nuities,  20,000/.  navy  five  per  cent,  annuities,  and 
such  other  personal  property,  so  voluntarily  disposed 
of,  had  been  bequeathed  by  his  will  to  the  per- 
sons after  his  death  respectively  entitled  thereto ; 
and  that  the  Respondents,  electing  as  aforesaid, 
were  entitled  to  claim  out  of  his  real  and  personal 
property  devised  and  bequeathed  by  his  will,  and 
out  of  the  sums,  annuities,  and  personal  property 
so  voluntarily  disposed  of^  so  much  as  would  be 
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iSSS,  equal  in  value  to  the  largest  amount  of  what^  by 
his  will)  any  such  assignment,  transfer,  or  voluO'^ 
tary  disposition,  all  or  any  of  them,  was  be- 
queathed or  given  to,  or  bequeathed  and  given  to 
any  other  person. 

And  it  was  ordered  and  decreed,  that  it  should 
be  referred  to  the  master  in  rotation,  to  enquire 
and  state,  whether  Daniel  Birkett  the  elder  in  his 
lifetime  made  any  and  what  other  voluntary  dis- 
positions as  to  his  personal  estate  which  would  fall 
within  the  declaration  as  to  voluntary  dispositions 
thereinbefore  contained,  and  to  whom  and  under 
what  circumstances.  And  it  being  admitted,  that 
the  sums  of  37>000/.  bank  three  per  cent  annuities, 
and  10,500/.  new  four  per  cent,  annuities,  which 
had  been  substituted  for  10,000/.,  part  of  the 
20,000/.  navy  five  per  cent  annuities,  were  then 
standing  in  the  names  of  the  Appellant,  Sarah 
Logan,  and  of  Joseph  Petty  Toulrain  and  David 
Robert  Remington,  upon  trust,  to  abide  the  event 
of  the  suit ;  and  the  said  Joseph  Petty  Toulmin 
and  David  Robert  Remington,  by  their  counsel, 
consenting  to  act  as  the  Court  should  direct,  it 
was  ordered  that  Alexander  Logan  and  the  Ap- 
pellant, Sarah  his  wife,  and  Joseph  Petty  Toulmin 
and  David  Robert  Remington,  should  transfer  the 
37,000/.  bank  three  per  cent  annuities,  and  10,500/. 
new  four  per  cent,  annuities,  into  the  name,  and 
with  the  privity  of  the  accountant-general  of  the 
Court,  in  trust,  in  the  cause;  and  pay  the  divi- 
dends to  accrue  thereon  until  the  transfer,  in  like 
manner;  but  such  transfer  and  the  declaration 
thereinbefore  contained  as  to  the  37,000/.  bank  3/. 
per  cent  annuities,  and  20,000/.  5L  per  cent  an- 
nuities, were  to  be  without  prejudice  to  the  ques- 
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tion  respecting  the  effect  of  the  transfer  of  such       18S3. 
annuities  by  Daniel  Birkett  the  elder,  having  been 
made  into  the  joint  names  of  Daniel  Birkett  the 
younger,  and  the  Appellant,  Sarah,  then  his  wife ; 
and  it  was  ordered,  that  it  should  be  referred  to 
the  master  to  enquire  under  what  circumstances, 
and  with  what  intention  Daniel  Birkett  the  elder 
transferred  the  37,000/.  bank  three  per  cent,  annui- 
ties, and  20,000/.  navy  five  per  cent  annuities,  into 
such  joint  names,  with  respect  to  the  interest  which 
they,  or  either  of  them,  should  take  in  such  funds» 
and  the  master  was  to  report  to  the  Court  all  such 
evidence  and  special  circumstances  which  might 
be  laid  before  him  thereon  as  he  might  think  neces- 
sary for  the  information  of  the  Court ;  but  the  same 
was  to  be  without  prejudice  to  the  question  of  law 
as  to  its  admissibility  and  its  effect,  and  any  of  the 
parties  were  to  be  at  liberty  to  apply  to  the  Court 
touching  such  dividends,  and  the  future  dividends 
of  such  annuities,  and  the  future  dividends  of  the 
SOOO/.  East  India  stock  and  900/.  13^.  9d.  bank 
stock  therein  mentioned,  to  be  standing  in  the 
name  of  the  accountant-general,  in  trust,  in  the 
cause  Wienholt  v.  Birkett^  as  they  should  be  ad- 
vised, and,  in  the  meantime,  till  further  order,  such 
dividends  were  not,  nor  was  the  sum  of  251/.  2^.  2rf. 
cash  therein  mentioned  to  be  in  the  bank,  placed 
to  the  credit  of  the  cause,  to  be  paid  to  any  party 
subject  to  the   direction    thereinafter  contained. 
And  it  was  ordered,  that  the  dividends  to  accrue 
on  the  said  37,000/.  bank  three  per  cent  annuities, 
and  10,500/.  new  four  per  cent  annuities,  should 
be  laid  out  in  the  purchase  of  bank  three  per  cent 
annuities  in  the  name  and  with  the  privity  of  the 
accountant-general,  in  trust  in  the  said  cause ;  and 
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1833.       he  was  to  declare  the  trusts  thereof  accordingly; 
and  it  being  alleged,  on  the  part  of  the  Respondents, 
that  Daniel  Birkett  the  elder,  in  his  lifetime,  upon 
various  occasions,  and  at  various  times,  laid  out 
considerable  sums  in  the  purchase  of  lands,  whereof 
he  took  the  conveyances  and  assurances  to  himself, 
or  to  trustees  for  himself  in  fee,  and  afterwards  at 
different  times,  made  conveyances  and  assurances, 
whereby  he  reduced  himself  to  be  tenant  for  life 
with  remainder  or  remainders  to  others;  several 
of  the  conveyances  and  assurances  respectively  so 
reducing  his  estate,  bearing,  as  it  was  alleged,  the 
same  date,  and  being  executed  at  the  same  time ; 
and  it  being  also  alleged,  that  he  had  laid  out  con- 
siderable sums  in  the  purchase  of  lands,  the  con- 
veyances  or  assurances  of  which  were,  in  the  first 
instance,  taken  to  or  in  trust  for  himself  for  life, 
with  remainder  or  remainders  over ;  and  it  being 
insisted,  on  the  part  of  the  Respondents,  that  such 
real  estate,  or  the  monies  with  which  the  same 
were  respectively  purchased,  ought  to  be  consi- 
dered as  property  in  which  they  would  be  in  equity 
entitled  to  a  share  or  part,  under  the  true  mean- 
ing of  the  agreement  contained  in  the  condition  of 
the  bond,  or  by  reason  that  such  the  acts  of  Daniel 
Birkett  the  elder  were  done  under  such  circum- 
stances, with  such  undue  intent  to  defeat  the  effect 
of  the  said  agreement,   that  the  same  ought  in 
equity  to  be  considered  as  bound  and  affected  by 
the  agreement,  although  the  parties  claiming  under 
such  voluntary  instrurtients  derived  their  estates, 
not  from  his  testament,  but  from  conveyances  and 
assurances  made  in   his  lifetime,  it  was  ordered, 
that  the  master  should  enquire  and  state  to  the 
Court  what  purchases  were  made  by  Daniel  Birkett 
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the  elder  of  real  property,  after  the  execution  of  183S. 
the  bond,  of  which  the  conveyances  or  assurances, 
and  of  what  dates,  were  originally  taken,  either  to  ^^ 
himself^  or  in  trust  for  himself  in  fee,  and  as  to 
which,  by  subsequent  acts,  assurances  or  convey- 
ances, and  of  what  dates,  he  afterwards  reduced 
himself  to  be  tenant  for  life  in  law  or  equity,  and 
with  remainder  or  remainders  to  other  person  or 
persons,  and  to  whom,  and  also  what  purchases  of 
real  property  were  made  by  him  after  the  execu- 
tion of  the  bond,  taking  the  conveyances  or  assur- 
ances thereof,  and  of  what  dates,  to  or  in  trust  for 
himself  for  life,  with  remainder  or  remainders  over, 
and  to  whom ;  and  it  was  ordered,  that  all  parties 
should  be  at  liberty  to  lay  before  the  master  such 
evidence  as  he  might  think  material,  either  by 
affidavit  or  interrogatories,  or  both,  as  he  might 
think  fit,  for  the  information  of  the  Court,  as  to  the 
intent  of  Daniel  Birkett  the  elder  in  each  and 
every  of  the  transactions  of  such  purchases,  con- 
veyances, and  assurances ;  and  especially  with  re- 
ference to  their  proposed  effect,  as  to  the  operation 
of  the  marriage  bond ;  and  the  master  was  to  report 
to  the  Court,  all  such  evidence,  and  all  circum- 
stances which  he  might  think  necessary  for  the 
information  of  the  Court ;  and  was  to  be  at  liberty 
to  make  a  separate  report  as  to  such  matters ;  and 
it  was  declared,  that  the  Respondents  would  be 
entitled,  according  to  the  true  intent  and  meaning 
of  the  agreement  contained  in  the  condition  of  the 
l)ond,  to  be  creditors  on  the  estate  of  Daniel  Birkett 
^he  elder  to  the  amount  of  such  sum  as,  under  the 
declarations  thereinbefore  made,  they  would  be 
entitled  to  claim,  and  such  further  sum,  if  any,  as 
the  Court  might  thereafter  declare  them  further 
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183S.       entitled  to,  after  the  master  should  have  made  hts 
jLooAjf        report  upon  the  matters  above  referred  to  him,  and 
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^  with  such  interest  as  the  Court  micrht  think  proper 

to  order.  And  the  consideration  of  what  sum  was 
due,  and  what  interest  might  be  due,  and  was  to 
be  paid  to  them  out  of  the  estate,  or  estates,  of  Daniel 
Birkett  the  elder ;  or  how  the  same  was  ultimately 
to  be  borne  by  the  several  persons  claiming  his  pro- 
perty, was  reserved,  until  the  master  should  have 
made  his  report,  and  the  Court  should  have  given 
directions  thereupon.  But  it  was  ordered,  that  the 
master  should  take  an  account  of  the  personal 
estate  of  Daniel  Birkett  the  younger,  deceased; 
come  to  the  hands  of  Alexander  Logan  and  the 
Appellant,  Sarah  his  wife,  and  James  Quilter,  de- 
ceased, since  the  death  of  Daniel  Birkett  the 
.  younger,  or  any  person  or  persons  by  their,  or  any 
•  or  either  of  their  order,  or  for  their  or  any  or  either 
of  their  use,  including  what  might  have  been  re- 
ceived under  the  voluntary  dispositions  of  personal 
•estate,  as  to  which  the  Respondents  wei^e  therein- 
before declared  to  be  entitled  to  be  relieved.  And 
it  was  ordered,  that  what,  on  taking  such  account, 
-should  appear  to  have  come  to  the  hands  of  Daniel 
Birkett  the  youngei',  should  be  answered  by  Alex- 
ander Logan,  and  the  Appellant,  Sarah  his  wife, 
and  James  Quilter  the  younger,  out  of  the  assets 
of  Daniel  Birkett  the  younger,  come  to  their  hands 
respectively  in  a  course  of  administration.  And 
in  case  they  should  not  admit  assets  for  that  pur- 
pose, it  was  ordered,  that  they  should  come  to  an 
account  before  the  master  for  the  personal  estate^^ 
of  Daniel  Birkett  the  younger,  come  to  tlieir  hands^.. 
or  to  the  hands  of  either  of  them,  or  to  the  handi 
of  any  person  or  persons  by  their  or  either  of  thei 
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r,  or  for  their  or  either  of  their  use.  And  it  183S. 
ordered,  that  what,  on  taking  such  account  of 
personal  estates  of  Daniel  Birkett  the  elder, 
Daniel  Birkett  the  younger,  should  appear  to 
come  to  the  hands  of  Alexander  Logan, 
Id  be  answered  by  him  personally.  And  it 
iirdered,  that  what,  on  taking  such  accounts. 
Id  appear  to  have  come  to  the  hands  of  the 
dlant,  Sarah  Logan,  alone,  should  be  answered 
Ubert  Goldsmid  and  the  Appellants,  John 
el  Birkett,  and  Charles  James  Nelson  Birkett, 
if  the  separate  estate  of  the  Appellant  Sarah 
tn,  come  to  their  hands  under  the  indenture 
e  21st  day  of  May,  1821.  And  in  case  they 
d  not  admit  assets  for  that  purpose,  then  it 
ordered,  that  the  Appellants,  John  Daniel 
^tt  and  Charles  James  Nelson  Birkett,  and 
rt  Goldsmid,  should  come  to  an  account  be- 
the  Master  for  the  separate  estate  of  the  Api- 
at,  Sarah  Logan,  come  to  their  or  any  or 
p  of  their  hands  under  or  by  virtue  of  such 
iture,  or  to  the  hands  of  any  person  or  persons 
eir  or  either  of  their  order,  or  for  their  or 
p  of  their  use,  but  the  last-mentioned  direc- 
ts to  be  without  prejudice  to  the  liability  of 
Binder  Logan,  in  case  the  separate  estate  of  the 
iUant,  Sarah  Logan,  should  be  insufficient  to 
»r  what  should  be  found  due  from  her.  And 
^  ordered,  that  what,  on  taking  the  accounts, 
y  or  either  of  them,  of  the  personal  estates  of 
d  Birkett  the  elder,  and  Daniel  Birkett  the 
jer,  should  appear  to  have  come  to  the  hands 
mes  Quilter,  deceased,  should  be  answered  by 
9  Quilter  the  younger,  his  surviving  executor, 
f  the  assets  of  James  Quilter,  deceased,  in  a 
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I639i       due  course  of  administration.     And  in  case  be 
LOGAN        9bould  pot  admit  assets  for  that  purpose,  it  wfis 
t^         dideredii  that  he  should  ^  cpme  to  an  account  before 
the  Masti^  £>r«the  personal  estate  of  James'Quilleiv 
deceased,!  done  to  •  his  haodsi  or  ta  the^  bands  of 
any  person  or  >  persons  by  his  drder^  orj  for  hisi  us^ 
and  tb^  usual  directions  were' given  tas'  to  the  debta 
and  funeral  expenses  of  i  Daniel  Birkett  the  ^  elder*  ;^ 
4nd  the  coii8ideration,{.iWhether  iaiiy  andffwhiiia^- 
eount,  and  againat  vrbom  should  be  diredtedi  ^ 
any  rents  tod  profits^  of  rafiy  real  estates,  was  re« 
served,)  until  after  (the>  Master  should >  b«f^  oaf  de 
l)ia  report  as  to  the  niatters  respecting ^pur^aees, 
cymveyanoesy '  -and  asBucanees^.  of  the .  ^real  t  estates 
tbeieiiibe&tre  directed.  1 1  And  it  wis  oniefed,  tbat 
the  i  Master,  should  compute  interesfc  on.  the  sma  of 
2000L:tQiir9jrhicii\  the  RespondenftSr  iimreHliieoein4 
before  dc}cldred  entitled^  at  th6  rate^  and  6fotfk  /the 
time  ibboireitibe&ce  tnentioned^  and  hewas  to^  state 
l¥bat  was  dui9  for  principal  fd;id  intenesfc  in  impact 
^.ithe;lsum.of  SOOQil ;  and  alsiQito  tubo  tkecoita^of 
the  suit  of  all  tpartieslitoi  thatttim^  apdiatoottbe 
costs  of  Joseph  F^tty  Toulmia  and  David  i^pbert 
Remingtot  in  ap^le^dngand  submitting  to i the 4^* 
cveei  sueh  Jas^tnentioixed)co$te,i  aiid.aisottJbQ  costs 
of.such  of  ihesaid  d^^e^nddntsiss  wem:  trus(;(^08  and 
e:^eoutorSy  to  be  taxed  aa  (between  splioitaD  tflud 
elient,  and  tbe  Master  w^  to  makeia  sejMiPfite  re<- 
port  of  such  principal  a^nd.interea^;^  ^nAti^tfiJi^  Und 
directions  w^^re  given  for.  the  payipent  >  thereof. 
Apd  the  Master  wfiSi  to  ^.at:li|)erty;:tp  mal^e^ 
ftspfuiate.i^porti  or,  separate  reports,  ^of  idny^of rtb 
9l^tter§  thereby  referred  tO;  him.    Audi  i j^jodndii— -^ 
deration  of . j^ut^ei^uent  leosts,!  and  /of  .intfnrest . 
ipecLSc^lJystherieijibefore  r^i^rved^  and  thi^^iCMi- 
sideration  of  all  further  directions,  was  reserve 
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until  after  the  Master  should  have  made  his  general      ^^sSi 
report  :  ut^u^. 

The  Master  to  whom  the  cause  was  transferred     ^ t 

made  l9ro  separate  veports^  bearing  4iate  reqiectiVelj 
00  the31  St  of  January^  and  the  13th  of  June»  13^6} 
anda  general  ir^ort  bearing  date  on  theSGth  o£Au« 
guMtiSSg.  By  the  fcmnerseparatereport^ the  Master 
computed  the  principal  and  interest  due  in  respect 
cifith^  snm  ot'aoOOi^  and  tajced  the  costs  directed 
hj  theideoree«'  By  the  latter  separate  report,  he 
set  forth  an  account  of  the  voluntary  dispositions 
of  persomU  estate*  and  settlements  of  real  estate^  as 
to  which  jenqinries  were  directed  by  the  decree^ 
wdstated  the  circumstances  uadec  which  the  same 
wwe  inade.  By  his  general  report,  the  Master 
D^rtifed  t^e  cincumstanoes  undet  which  the  tranck 
fer  of  the  sums  of  SrjfiQOl^  three  per  cent  consoli^ 
datefl^  amiuitiqa  and  20,000/!.  navy  five  per  cen(w 
aimuities' into  the  names  of  Daniei  Birkett  the 
youiigfiV  s^d  the  Appellant,  Sarab^  then  his  wifei 
had' been  mad^;  and  set  forth  the  accounts  directed 
tobetid(6i»,  and  certifieda  balance  of  dS,l^/.  1^.  9di 
tabedae  from  Daniel  Birkett  the  younger  in  re^ 
spectofthi^  personal  estate  of  Daniel  Birkett  th6 
elder  f^a  bfdanoe  of  41,964i.  Ss.  6«^.  to  be  due  ftem 
tho  Appellant^  Sarah  Ix^an,  in  respect  of  such 
estate,  and  a  further  balance  of  9BS^  14tiu  5c/.  to 
be  due  fiiom  her  in  respect  of  the  personal  estate 
of  Danidl  Birkett  the  youngen 
1  Two^  exceptions  were  taken  to  the  geneiiai  reu 
port  by  the  Appellants,  and  by  Albert  GoMdmtd 
and  Caroline  Christiana,  his  wife,  Sarah  Margaretta 
Birkett^andiMariaGarrow  Birkett;  the  purport 
iraia»  ithat  th^  Master  had,  in  taking  the  accolidts, 
cenaidered  ^  mortgage  on  the  estate  in  the  island 
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liSSS.       of  Tobago  as  the  property  of  Daniel  Birkett  the 
i^^^        elder,  instead  of  treating  the  same  as  the  property 


V, 


of  Daniel  Birkett  the  younger. 

'On  the  7th  of  March,  1829,  the  cause  came 
on  to;be  heard  on  the  exceptions,  and  for  further 
directions,  before  the  Vice  Chancellor. 

M  (Em  the  mean  time,  a  petition,  entitled  as  well  in 
the  said  cause,  as  also  in  another  cause  of  Birkett 
iind>  others  against  Birkett  and  others,  which  had 
bQen  instituted  for  the  administration  of  the  estate 
^nd  v^flfeots  of  Daniel  Birkett  the  younger,  was  pre- 
0eDted  to  the  Court  for  the  purpose  of  obtaining  a 
tranrfer  into  the  first-mentioned  cause  of  the  sum 
of  ^,^9^/.  Is.  8d.  bank  three  per  cent,  annuities, 
standing  to  the  credit  of  the  last-mentioned  cause, 
and  appearing  to  be  the  proceeds  of  the  investment 
of  the  bond  debt  for  16,000/.  assigned  by  Daniel 
Bicbett  the  elder,  in  trust  for  Daniel  Birkett  the 
jpounger ;  and  also  of  so  much  of  the  sum  of 
40;181/*  10^.  10^.  bank  three  per  cent  annuities; 
standing  to  the  like  credit,  and  appearing  to  be 
part  \o£  the  estate  of  Daniel  Birkett  the  younger, 
ai^rwomld  be  equal  to  the  sum  certified  to  be  due 
firotu  him  to  the  estate  of  Daniel  Birkett  the^lder ; 
3nd  such  petition  was  ordered  to  come  on,  and  aq^ 
-oordingly  came  on  for  hearing  at  the  saoie.  time 
t^tbthe  first-iraentioned  cause  iht  further  direc- 
itioiis  <aQd 'on  the  exceptions. 
J  By  the  decree  or  order  then  made,  it  iWAs  or- 
(deced  itbat  the  ejcceptions.  should  be;  over*>ruled. 
AikI  it.  was  daclaredi  thai  the.  sever^  voluntary 
dis^io^itioiis  )0f  ipersonal )  estata  roade^  by^  Dtaniel 
i Jftirf^tt  tbe  >elder^  lin  i  his :  lifetime^ ;  as  mentioned  ii 
f  ths  f  iSrst)  r^qh^dule  i  >tp ,  the « Masteor's ,  separate.  r< 
q£;  thift  lath.^f  Junft)  188fi,  >w«iie  to  be  comJdwei^sH 
in  equity,  for  the  purpose  of  giving  effect  to  th^^- 
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true  intent  and  meaning  of  the  agreement,  con^       ^^^^ 

tained  in  the  condition  of  the  bond,  as  having  the       looajt 

same  effect  as  if  the  personal  estate,  Vol inrtarily, 

disposed  of,  had  b^n  bequeathed  by  his  will  to 

the  |iersons  tf^ho,  after  his  death,  were  intended  to 

take  the  benefit  of'  such  dispositions*     And  it  wasi 

declared,  that  the  transfers  by  Daniel  Birkett  the 

elder  df  the  d7yOOQL  (three  per  cent,  annuities,  and 

20,000/.  navy  five  per  cent  annuities,  into  the  joinfe 

names  at'  Daniel  Birkett  the  youngea*  and  the  cAp^ 

pellanty  Sarahs  then  his  wi^y  wei^  tb'  be  considered. 

for  t^e  purpose  of  giving  efiect  to  the  true  inteoife 

and  meaning    of  the  •  agreement,  >  as  ?  igivtng  ita 

Daaiel  fiirkett  the  younger  the  same  benefit  as  \6 

such  SJ^QOOL  tlitf eerier  cent  annuities,  and  20^000^^ 

navy  £ve  per  cent.<  annuities^'  had  been  ttransfeiiDaQl 

by  Um  into  the^sole  name  of  Daniel tBirketllithe 

younger^  or  been^  bequeathed)  to  Daniel  Birkett 

the- younger  by  his  will  $  but  such  declaration  was 

la '  be  >  without  prejudice  to  any  (Question  asitotiia 

interests'  > of  Daniel  Birkett  the  yodnger  and •  itbe 

Appellant^  Sarahs  his  wife,  in 'such  bank  i  annuities 

as   between  the    estate    of  -Daniel  Birkett  the 

younger  and  ^^tbe  Aj^ell£int,> '  Sarah'  Logan;    ^And 

it  was^  declared j  that  iti  appeared  to  the  Court  tha^ 

accordmg  to  the  true  o^nstruction  of  the<agre^ 

ment  oontoined  in  the  condition  of  ^  the  bond^  all 

testamentary  dispositions  of  ifreefaold'  and  copyhold 

and  leasehold  estates,  and  dispositions  of* that  nature 

whidi,  by  the  decree  in  the<»use,'  were  dedlared  to 

ije^of'tlie  Hatnrrof  testamentary  dispositions,  *were 

'witMii  the  intent  and  meaning  of  the  agti^emieiift 

Aiid'it  W^'deelaredv  th^t  all  the  several  fre^ofd 

'an^'co^ybold  estates  jkirchased  hy  Daniel  Birkett 

tbei«ld(ir,  {silei^  the'exeeatioti^of  the' t)ond,< ' ahd 
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1SS3.  mentioned  in  the  second  schedule  to  the  separate 
report  of  the  13th  of  June,  1826,  were  to  be  con- 
sidered in  equity  for  the  purpose  of  giving  effect 
to  the  true  intent  and  meaning  of  the  agreement, 
as  if  such  real  estates  respectively  had  been  given, 
or  devised  by  his  will.  And  it  appearing,  that 
Daniel  Birkett  the  younger  was  the  persoii  to 
whom  by  such  testamentary  dispositions,  or  dispo* 
ritions  in  the  nature  of  testamentary  disposition^ 
the  largest  benefit  w^s  given,  it  wa^  c^rdered,  that 
it  be  referred  to  the  Master  to  whom  the  c^use 
stood  referred  to  compute  what,  at  the  time  of 
the  death  of  Daniel  Birkett  the  elder,  would  have 
been  the  amount  and  vAlue  of  the  benefits  i^hich 
Daniel  Birkett  thfe  younger  would  have  taken 
under  such  several  dit^siticms,  according  to  Ifte 
declarations  cotitained  in  the  decree  iMade  orf  the 
hearing  of  the  cause,  and  in  that  order,  if  the 
bond  had  not  been  ntiade.  And  it  was  declared^ 
that  the  Respondents  w6re  entitled  to  stand  as 
spfeciklty  creditors  tiJ)oh  thte  estate  Of  Dartlel 
Mi^tt  the  ddei%  fot*  a  stmrl  equal  tcy^uch  iifilnottnt 
arid  vilue,  with  itttferest  thereon,  at  fbrtr  ^  i^e^t- 
^r  annum,  from  the  end  df  a  ye^t- front  hiirdeiAth. 
And  it  Vas  ordered,  that  the  Master  should  tiWh- 
putewh^t  was  due  to  them  ftr  pritikriplil  ttltd  in- 
terest, accordiiig  td  the  aforesaid  defcferati^s  j^^but 
W  making  stich  cJonip'utatlon  tSye  Master*  Was  to 
charge  them  witK  th^  dividend^^cJ  fit  aS'th^j^hfcd 
been  received  by  them,  of  2*,^6/.' 7^/8*  ttofee 
per  cent  annuities,  psh-t  of  thfe  »/,OG(W. '  liktf '  iafti- 
ntiities  which  were  therein  tiaSntiotiM  tO'hat^b^n 
trarisferre'd  to  their  contit^Ht  *ccto*kttti  by*  ^iirtue 
of  ail  Wder  of  the  Cotiit  bearing  date*  th<^  SSd^o 
Marcih,  1827,^  ais  the  ^ihtef «t  redfeSvid ;  by  <  'th«ift^ 
upon  the  principal  sum  of  S0,000/. ;  such  sum  o 
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S4,Q90/.  7*»  8rf.  three  per  cent  annuities  being        l§33. 
taken  to  be  of  the  value  of  20,000/,     And  it  was 
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ordered^  that  the  sum  of  24,096/.  Is.  Sd.  .bank     _;>' 


three  per  cent,  annuities^  standing  in  tlie  natpe 

of  the  Accountant-general^  in  trust,  in  the  pause 

Wienholt  v.  Birkett^  the   contingent  account  ,.9f 

the  Respondents,  should  be  transferred  tp  tt^ 

in  moieties  in  satisfaction  of  the  principal  sUip  ,pf 

20,000/m  part  of  the  debt  due  to  them.  ,  Aqd 

further,   it  was  declared   that,    as   between  tbe 

parties  taking  the  freehold  and  pergonal  estate,  pf 

Daniel   Birkett  the  elder,   the   general  pej^oi^ 

estate   must  be  first  applied;    then  the  personal 

estate  specifically  bequeathed  or  disposed  of;,  ^d 

lastly,  the  freehold  estates,  in  satisfaction  pf  ,t|ie 

demand  of  the  Respondents.    And  it  was  orde^ed^ 

that  so  much  of  the  sum  of  40,181/.  10^.  XQtji^  l^a^k 

three  per  cent,  annuities,  standing  in  the.  n^^  jof 

the  Accountant-general,   in   trust,   in .  thp   c^j^fse 

.Birkett  v.  Birkett ^  as  at  the  market  ppice  pf;^qph 

annuities  oa  the  day  of  the   date  therepf  ^^e 

pf  the  value  of  32,125/.  Is.  3d.  by  th?  H^t4f^ 

.general  report  before  mentioned,  Cjertifi^,d  ^o  be 

due  from  Daniel  Birkett  the  younger,  shpulcjl    )e 

c^rjried .  over  by  th  e ,  Accou  ntap t-genera^  fjo ,  ^he 

.  credit  of  ;the  cause  under  the  titl^  WienhQlt  y. 

Birheff,*  And  it  was  ordered,  tbaf;  the  ^um^of 

.  ,Wi^m)4tU  13^/  bank  three  pei;  pqnt  annuitje{f,,j^t^T^d- 

ipg.in  the  i^ame  of  the  A^countan^geflier^,  fp  frpst, 

.mr  ^he^  cause ,  Birkett  y.  Birkett.  the,  account  ^f 

.,4he.  pppair^nt- ;estate.  of,  Jimxtl ^ffd^^tt  ,|hje  ejlder, 

,^h\q^.^?^^  SWfi^a^^  W.^Ve,;i6^(K)pf  >ond  dibt 

..iftthftid^^  -fliepliw^d,} .  a^,  the  ^ciira|ilati(^ns 

!.  ,ttieire<^,  ywt^  tt^e .tr^na^^f,  tp  ^\xc\  ,l«j9jl|-ip.ei)^o,ned 
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18«3.  credit  of  the  cause  under  the  title  WienhoU  V. 
BirJcetL  And  it  was  ordered,  that  the  Master 
should,  take  the  subsequent  accounts  of  the  per- 
sonal estate  of  Daniel  Birkett  the  elder,  received 
by  Alexander  Logan  and  the  Appellant,  Sarah, 
his  wife,  including  what  might  have  been  received 
u^der  the  voluntary  dispositions  of  personal  estate, 
as  to  which  the  Respondents  were  thereby  and  by 
the  decree  in  the  cause  declared  to  be  entitled  to 
be  relieved.  And  it  was  ordered,  that  what  should 
have  come,  to  the  hands  of  Alexander  Logan 
should  be  answered  by  him,  and  what  should 
have  been  received  by  the  Appellant,  Sarah  Logaxiy 
should  be  answered  by  her  trustees  out  of  her 
separate  estate.  And  it  was  ordered,  that  the 
Master  should  enquire  who  had  been  in  possession 
0^  and  in  receipt  of  the  rents  and  profits  of  the 
real  estates  of  Daniel  Birkett  the  elder  since  his 
decease.;  and  in  case  the  Master  should  find  that 
Daniel  Birkett  the  younger,  deceased^  or  any  of 
tl^e  parties  to  the  suit,  had  been  in  the  possession  or 
receipt  of  the  rents  and  profits  of  such  real  estates 
or  any  of  them  since  such  his  decease,  then  it  was 
ordered,  that  the  Master  should  take  an  account  of 
the  rents  and  profits  of  such  real  estates  come  to 
tl^e  hands  of  Daniel  Birkett  the  younger,  deceased,* 
or  to,th^  hands  of  any  of  the  parties  to  the  suitrOr 
to  ^the  hands  ,of  any  person  or  persons  by  their  or 
any  cjf  jtjieir  order,  or  for  their  or  any  of  their  U3e ;: 
aqd  in  case  the  funds  in  Court,  and  other  property 
applicab^ , thereto  under  the  decree,  shouUl  tH>t  be 
sul^c^ei^t;  ^tq  a,nswer  what  should  be  found  .jl;o  bnv^  -  \ 
been  re^pivpd  by  Daniel  Birkett  the  younger,  it- 
wsiis  cj^fierec^,  lihat  t^^  deficiency  be  answered. by.  .^  • 
the  Appellant,  iSarah  Logan,  his.e^^catffi}^.]^  iQ^, 
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his  estate  and  effects.  And  it  not  appearing,  by  l83Sj. 
the  Master's  report,  by  whom  the  rents,  dividends, 
and  interest  of  the  separate  estate  of  the  Appel- 
lant, Sarah  Logan,  had  been  received,  it  was  or- 
dered, that  the  Master  should  enquire  and  state  to 
the  Court  who,  since  the  date  of  the  decree,  had 
been  entitled  to  receive  the  rents,  dividends,  and 
interest  thereof^  and  to  whom  the  same  had  been 
respectively  paid  ;  and  in  case  he  should  find  the 
Appellant,  Sarah  Logan,  to  have  been  in  the  re- 
ceipt and  enjoyment  of  such  rents,  dividends,  and 
interest,  it  was  ordered,  that  he  should  enquire 
whether  her  receipt  thereof  respectively  was  or 
not  with  the  permission  of  her  trustees ;  and  state 
the  particulars  of  such  separate  estate,  and  what 
had  become  thereof)  and  state  special  circum- 
stances i  and  it  was  ordered,  that  the  Master 
should  tax  all  parties  their  subsequent  costs  of  the 
suit  to  that  time,  the  cbsts  of  such' of  the  defend- 
ants as  were' trustees  or  executors  to  "he  taixed  as 
between  solicitor  and  client;  and  he  wto  to  be  at 
liberty  to  make  a  stfparnte  report  thereof;  arid  it 
was'  declared,  that  such  last-mentioned  costs,  ad 
well  as' the  costs^  ali^eady  taxed  $nd  paid.  Were  to 
be  borne  and  paid  by  and  but  of  the  residuary 
personal  estate  of  Daniel  Birkett  the  elder ;  and 
directions  were  given  iot  the  payment  of  a  debt  by 
the  Mftstef's  general  report  certified  to  be  due  to 
Sanniel  White  Sweet  and  Charles  Scott  Stokes^ 
t(^ether  with  the  amount  of  such  costs.  And  it 
wasr  ondered;  thut  the  Master  Should  state  hoW^ 
much' was' due  to  the  Respondents  for  interest, 
and  how  mtich  for  capital ;  and  all  fuHher  di- 
rections wwe  reserved  until  the  Master^  shbuFd 
hsiVeiMade'hiSieport '    •        ' 
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ldS9i  The  appeal  was  from  the  original  decree^  and 

from  the  drder,  on  further  directions. 


The  case  was  argued^  firsts  in  Februarjr,-  and 
afterwards  in  Julj^  1883^  by  Sir  Charles  Wetherell 
and  Mn  Pepys,  for  the  Appellant;  and  by  Sir 
Edward  Sugden  and  Sir  W.  Home,  for  the  Re- 
spondent 

The  principal  authorities  cited  were,  Jones  v. 
Martin^  S  Anst.  882*,  and  in  note  to  RandaU  v. 
WiUis^  5  Vesw  266.  Purdew  v.  Jackson^  1  Russ. 
Chillener  y.  Chillener,  %  Yes.  528.  Lewis  v.  Mad- 
ocfcSi  8  Ves.  150.  17  Ves.  48.  Turner  v.  Jennings^ 
«Vern.6l2.685.  T(mkt/nsv.LadbrokeiQYes.691' 


In  the  course  of  the  argument  Lord  Eldon  said, 

^*  If  a  man  covenants  to  leave  as  much  to  one 

*^  diild  as  to  any  other,  he  may  give  any  part  to 

^  one  in  his  lifetime,  iiitd  leave  the  rest  to  be  di- 

^  vided  at  his  death,  and   that  will  satisfy  the 

^'covenant.    But  if  he  gives  the  reversion  to  the 

^f  child,  reserving  a  life^nterest  for  himself,  it  is  a 

f<  fraud  upon  the  covenant,  as  it  was.  held  ta  be;  in 

^the  case  of  a<  power  where  a  father  ^qppemted 

^4)he  liult  of  a  fund  to  one  of  his  children>.who 

'^  was  in  a  coosumpitiofi.*'     i  i       .      }  .     /     ih 

'/  Ho'also  -said  that,  asr' to*  the!  real  estate npor- 

eha^ed,  it  was  left  to  the  Master^)  upon  r the  original 

dec#ee,  t6  enquire  as  ito  the>  aurcumstandes  >under 

l^ieh  the 'real  ^tate  had  been  putreha8ed;ri; And 

^  ^  that  the  evidence  before  the^M astelishewied/ai  €i|se' 

I  c^'ftuud  iipon/^the  agraemoit  wfaicbftiie  xchlrts 

^^'Mirid^iot^itnit  tabepracti^edL  N  it  m;?  hiiMxi^ 

The  Lord  Chancellor  said,  that  the  testator  was 

at  liberty  to'do  as  he  pleased  with  thcfproperty  du- 


1 1  • 

it 


The  Lord  Cfutncettor.^"^  The  noble  Lords  who 
have  heard  the  argument  concur  in  opinion^  that  ther 
bond  must  be  construed  as  an  Agreement  This 
is  the  foundation  of  the  otigidal  decree^  The/dif* 
ficulties  which  have  pressed,  and  the  doubts  which 
have  Occurred  to  iis^  arise  from  what  has  since  been 
done  by  the  decree  upcm  fiittber  directions ;  \  and 
these  doubts,  which  apply  to  more  than  'cme  pait 
of  the  case,  have  not  becin  removed  in  (^  icouttie 
of  the  argument  It  will  be  necessary,  tbereforei 
to  take  farther  time  for  donsidei^tiont*' Without 
stating,  at  present^  any  positive  c^inioii  Uj^on  the 
questions  arising  out  of  the  decree ;  oil  <  faiths 
directions,  I  feel  a  strong  incliiiation^  of  opinion 
upon  one  or  two  pcnnts.  As  to  thet'^T^OOOiL. which 
the  Vice-Chancellor  treated  as  if  it  had.  been 
transferred  to  Daniel  Birkett  the  younger^  ifi  will 
say*  nothing  decisive  at  present^  although  Xffi^el 
tome  doubt;  but  I  am  disposed  !t(^.d]0SWt  frlMI 
that  part  of  the  decree  which  treats>a)l  tbe  |iro* 
peitya^  within  the  ibeaning  of  the^agndemoiit. 
ifit  #ere  now  necessary  to.  giv:e  ifiy  /op^oioni  I 
should  say  that  the  agreement,  acoo^ii)gfAo»  sound 

• '"  "•*• '-  >; '»    '•■  •  ■    '  •  •• .  ..  ' )  hfoj  -j/fr 
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ling  bis  life,  if  he  acted  hondjide ;  that  the  tnere  iSss« 
laying  out  the  personalty  in  land  would  not  conw 
stitute  fraud  ;  but  the  fraud  was  in  giving  the  land 
afterwards,  reserving  the  life-interest,  whereby,  at 
his  death,  the  donee  got  money  through  the  me^ 
dhun  of  land ;  that  he  might  have  left  it  td  descend 
to  his  heir ;  but  the  ftaud  was  in  the  (Contrivance 
to  retain  the  enjoyment,  and  yet  devise  it  in  breach 
of  the  covenant 
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construction,   i^  confined  to  personalty ;    and  I 
have  also  some   doubts   ai  to  that  part  of  the 
decree  which  retates  to  after  purchased  estates. 
Biit  tlie  point  on  which  I  am  the  most  disposed 
idn^ittestidn  the  propriety  of  the  decree  relates  to 
the  direction  to  the  Master  as  to  the  mode  of  cono- 
pluting  what  is  to  be  given  to  the  Respondents  under 
the  agreement    That  they  are  entitled  to  stand  as 
Spefcialty  creditors  there  could  be  no  doubts     The 
^'libsti'nce  of  the  agreement  is,  that  Sarah  Jopson  is 
to  have  as  much  as  the  person  most  favoured  by 
the  bequests  of  the  testator,  on  succession  to  his 
pVoperty^     Biit  according  to  the  scheme  rf  oom- 
jiiitatlbn  directed  by  the  decree,  the  fkvouredperson 
w6uld  take  next  to  nothing,  and  the  party  claim'^ 
ing  under  the  agreement  would  take  the  bulk><rf 
the  property.     The  mode  in  which  the  compens- 
OTioh 'ought  to  be  made  deserves  particular  con- 
sider^Ltiori,  and  it  would   be  convenient  if  each 
^arty  'Would  give  ita  proposals  of  the  order  which 
^'^^pbcted  from  the  House. 
'^' TJord  PlufikeL--^  Some  points  appear  to  have 
fcjb^ti  designedly  left  open  in  the  original  decree 
by  Lord '  Ef don,  as  whether  the  agreement  related 
io^rekliy ;    upon  which,  if  the  matter  were  now 
^6  be  rfedidfed,  1  should  say  that  it  related  only  to 
tt^^i-iohkltjf,  and  not  to  rtealty,  except  so  far  aisit 
groWS  otit  of  ^^rsonalty ;  and  then  a  serfeus  ques- 
tion would  arise,  whether  ydU  could  follow  the 
ffibnvej  and  decide  that  his  object  was  to  increase 
ife6  fund '  and  diminish   the  other  fraudulently. 
hti  the  question  as  to  the  transfer  of  the  stock, 
iLi/6  riot  yet  arrived  even  at  an  inclination  of 
"Oj^inion ;   but  as  to  the  amount  of  compensation 
be  giveii  to  Sar^ih  Jopson  under  the  contract 
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it  cannot  be  so  construed  as  to  give  almost  all  IBSS. 
to  her,  and  to  the  others  next  to  nothing.  The 
terms  import  that  she  is  to  have  as  much  as  any 
other.  If  the  course  directed  by  the  Vice-Chan- 
cellor's decree;  is  to  be  followed,  the  words  ought 
to  be  very  clear. 

Lord  Eldon  said  he  did  not  then  propose  to 
make  any  observations  on  the  point  in  question, 
but  desired  that  the  respective  parties  would  send 
in  their  proposals  as  to  the  order  to  be  made  by 
the  House. 


.  A  second  argument  was  afterwards  ordered  by 
one  counsel  on  a  side ;  when  Mr.  Pepys  argued 
for  the  appellant,  and  Sir  E.  Sugden  for  the  Re- 
spondents, in  February,  1 833. 

»  t 

The  Lord  Cfumcellor.  —  This  case  is  one  of  Aprils  18SS. 
considerable  importance,  both  with  regard  to  the 
amount  of  property  in  dispute,  and  in  respect  of 
the  difficulties  which  arise,  in  any  view  that  can  be 
•taken  of  the  questions  principally  raised  between 
the  parties.  These  questions  were  argued  twice 
l^e^eyour  Lordships;  and,  undoubtedly,  itwpuld 
be  doing  great  injustice,  to  the  very  able  and 
ileamed  counsel  >yho  discussed  the  question,  ou 
l^otb  those  oyccasions  if  J  were  not  to  remind  yoi^i* 
Xprdships  ,of  the^  valuable  assistappe  derived  by 
this  Houi^  firom  them.  i .     ,, 

..ilt  BOW  come$  before  us.  fox:  decisipa;  .and  X  a^ 
.4lH>ut.tp  $t4te,(and  I. shall  do  it  as  3uccinctlyas 
the,  nature  of  the  case,  which  is  j3prea,d  over  a^  c^oq- 
#idf;r^le  space>  both  in  poin^  of  fact  apd  law^  inH 
aIIqw  mey)  tlie  grounds  upon  which  it  is  my  in- 
tention to,  rpcoron^e^ . tp  your^I^r^fihips  mate^ 
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riftlfy  to  varyi  in  some  tespeatB  indeed  to  reverse 
the  dedgion  «f  tho  eourt  betow«        ' 

'■  In^'eoming  to  the^i^Qnchlsion  that  I  eaimot  ogrte 
ini  t  «ll  Respects  mA  the  very  leacnedl  aikd  diislfw 
goishedMJiKilges  who  pronounced  tlns^  deoistoov 
more ipartkiikrly  hMHoDoar the  Vioe-Chai)ceUor# 
with  whom  I  have  tlie 'minfortnne  to'dtfibr  ^ost^ 
]t^iWiaiigfMnLt^40vl^^  oply  that 

Ii«hdve  4iadi  the  asailstflAce^  during  iJ^e  diaeiipaicm 
oi^iidit[>i9titt8tiofv44*'my'noble  and  Itemed^ ^fi^ad' 
the  OLord*  CUaticellor  of  Ireland,  but  alsd  •  that 
tbe>  grdnnds  ivpon  which  it  will  be  found  that 
thttc»difibrendds>  exist  aw  euofa  as  tinrn  moM  upon 
the^j^ooitrivotaon  of  an  instrument  whicbi'tttkenin 
connection  with  the  facts,  must  be  admitted' tO' be ' 
invoiced  iA  gfeat  obscurity,  and  tb  bey'perhiq^ 
iflcapoble  o(F  any  construction  in  any  respect  con^ 
Btatewl^/ehaiK<iiponi*tty^«atterffof  law. 

arWithotill^fUiither  pmfitee  'iisliait'  remind  yngat 
LohidAspbdf  thttiodtlime of  thiscase^  wito  Ae par*- 
tiiJulaT8  4if  iwhich^it  isinot'neceisary,  at  present^  to 
ealiar,iciB(tthei  observations  which  I  am  about  te 

•iBfmiti  Birketl)  the!  elder  executed  a  bond  •  iSfMm 
thaoittarrria^'  ^>  bk/  niece^ « Sarah  Jopson,  wilh 
jDfafii  Wienhol^  wboi  thenbeeatoe  Mm^  WieB-' 
faMb^  oHdl'wktddi  li  shull  therefore  calt^^  •  tbroilghout 
tfaesiBjodbitervAtionsi  .Sarah  Wienholt ;  and  I <  wish 
foo  1  distkDtlM^  andialso  foit  shortness^  when* I 
^ak)Dif  1  Danieb  Birl^ett  the  ^yonngeiv  >  to  be  udder* 
8iiopdftd>aBie^n)tbe<partii^s  beid  Tepnesentingt  Dansel 
Bt^kett^the  )yDimgery  /and  When  Is^mik  of  iSarsdi 
TKitohblt^r!to>be>  understood  to  meaa^/thoM iwho' 
standi^  tri'ttbq  placie  und  represent  the  interest  of* 
Saila|i>S¥ienh4iit.    Miis^  ILogan,  the  priocipal  Ap^- 


p^Uant  in  this  oaa^i  n  ih^  widgw  of  D wi^l  Bjr kftt      ^ 
the  younger,  who,  after  his  »d§ath^  manU^  Mn      1^0^%,, 
Logaiu    Jiaoiei  Birkett  the :  elder  tnmd^  rthe^bodd     ^,jmL^^ 
upwt-irhidsi  the  question  arose,  conditioned  foil  Itfae 
f^ymmti  of  .a  pxim  <0if.  mooey  b}9  wajr^ iof  i  pdjudtjii . 
(lleM;  Ihei  Lord  Chftnoellor  staded  thbrcoiidition 
a9jset^foirtk^aat6^ipwi3..^/i9e^)    ..{.        .. '  ^l-v   liti// 
jiUiia/|ipoQ  tjhe  eonatruotioa^of  this  instrunient,: 
aii4(iip!PiiifchQ.Hght3  of  tb&^rties.  afiiEuriaing  outrof ! 
aftd  ot¥)nbeel#  Mrjith  the  fSubsequeipA.  lTCi|3aQkiOQ8i< . 
t^iWillj^Midi  icerta&n  puf chases  of  lanc^i  andioettaiiiK 
tqwE^ia  iQif  stock,  and  ceiAain  assigKusienta(fifif|B0ii4' 
Ti^Ao^i  4)t)iis  upan^these  mattera.tbat'theqiltMticMaii 
ajom,  mUcM  )  ^0  XkQW  I  ta  i  be  •  dispoaeA  oft  fay ^yotur  t 

^e^iiOlaQiei  Biifcel^t  tbeieldf^r,  after  fthel4»ee»« 
tiw^iof,  thi^i  bonds:  hmgt>H&&t.  .the.  nlarribgeirini 
question  (havingi  had,  ^ttthat/twe^  fippaxtat^v  no^ 
dMUrettii)  bad  ai  SR«tur&l  dmghter^iimd  she^iin  the 
ymPi  VJQSsiintmimtrmdi  with  i  tDiaokl  Biric)^lAhel 
yotuptgiev» . ;  jDaniel  Bifkett  the  elder;  appears  I  (to/ 
faaFQitai^UMopitiioiififiias  toitha  berti m^tuB ofHiim^j 
ieating  the  bond  which  he  had  given,  andj/iiQ< 
laid  (0ut> .  considerable  /  sums  >  of >  < tnonej^'  ik  thefliir- 
chase  ofvce^  testates/-  which  wese  sMtled  in  (ndoui » 
waryst/  bub/the  buik^of  .t^ei^iweipcl'isbttleU  ufial. 
huna^Mfei  li&r  Avith  reniaiUddF  tb  i>MkkUfiirkdtbi 
the(yoitQgeir;andiSaraiiAisiiwifi8,  now  Saraht.lLqgnii  i 
llherenwere^daat'tmnfers  of  atdck,  flTvOOOdfrtfireeii 
pani  centsj  and^  ^,fQOO&.  ivr>^]  dental  I  iMorlih^e;^^ 
ntaflie;(  d£. Daniel  pirkett  the  lyptMolgerfMaQd^iShfBli^ 
fajs^fvifc)  ^M^>u|)onr<thfe  !evideno6iibemllc^>Ibti 
no  I  jdottbt  i  jwhatevery  in^  any  ■.  IpcBsauf  su  tniiidil  >  thaV 
ftesertaanafera  were,  fnade,  timt  tbe^  pdtchasteioif^ 
Isuf  A  an4'  Goni(eyance8  of  Ihndi  liitereiidsbiMsldej^lbr 
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the.  purpose  of  defeating  the  provisions  of  the 
bond,,  and  enabling  him,  Daniel  Birkett  the  elder, 
tp  ^ye  |to  Sarah  Birkett,  now  Sarah  Logan,  and  to 
J^^m^  Birkett  the  younger  (who  was  his  nephew) 
fk,l9jrg!^v.  share Jthan  he  was  now  disposed  to  give  to 
{^^i;ah^  Ayiei^holt^.or  to  those  who  represented  her,  if 

P?  wer^,then  4ead,  which,  I  believe,  was  the  fact 
I.  ^j(^i;w^ds,  made  his  will,  and  bequeathed 
^(|0f  (a  bfiqiiest , whiqh  it  is  not  qnatetial  now  to 
po^si4er),  tp  I)anii^l  Bi^-kett  the  younger  and  Sarah 
his  wife ;  ainl  he  bequeathed  3000/.  to  each  of  the 
daughters ,  pjf,  J^ary  Wienholt : .  there  were  two 
q^aught^^s;  he^beqijeati^ed  6000/.  betweeaithetwo, 
^^l^e  ix^  ^^actipn  .of  .the  bond; .  he  th^o^gave  a 
:|;it|^be]:  qf  small,  jieg^^es,  and  there  is«ia  general 
ojB^m^si . i pf  .  t]^  xq^idue  to », Daniel  Birkett  i  the 
yojunge^^  ^Tb|i^ wi)l.  w^. (lateds X think, in  March» 
i^  1|4.^  J  J ^.  m  |tf  a,rcb^  13 17,  Daniel  Biikett  died 
^  a, ,  (kt^ ,  tY^oi^  lis  noti  immaterial ,  as  a ,  ciccum- 
stapc^  ji^i|^  ^the^  f;a^^  i(  there  could,  op  othqr  grounds, 
n^aiff  ^py  doqbt,  with  respect  i  to  the  intention  of 
t^(f^e  l^iji^fprsv  ^  think, it  was  .within  ten  days  or  a 
ftiu:tpi^t^  ^vCir  ^t  lea^t  under  a  month  from.the.time 
or  |;Kj^  ^|;]|;^nsa<;x(;ionj,  that  Daniel  Birkett  the  elder 
hji]|)s^(diiedj.,and  iiot  very  long  before,  fos  I  think 
it  ^^.  if^  J[an^ary,  1817>  there  was  an  assignment 
o:^  a  ni^ijtgage  of  SOQO/.,  in  .tr,ust,  to  whomsoever 
D^pi^l  ^rkett  should  appoint,  and  in  de&ult  of 
st^  j^pqintment,  to  Sarah  absolutely ;  and  in  that 
D^qiel  ^irkejtt  the.  younger  appears,  as  far'  as  I 
cajl^  ^^e^,  to  Mve  ^o  direct  interest  whatever.  Then 
there  .wa9,:  in  March,  1811,  an  assignment  >  of  a. 
bond^.to^the  amount  of  16,000/.  to  Daniel  Birkett- 
the  younger;  and.  upon  the  evidence  here  iib. 
the  answers  (I  will  not  say  upon  all  the  answers 


OH   APPEALS   AN1>   WAITS   OF  ERROR.  4iB 

•**^  certainly  not  upon  the  first  —  I  can  hardly  1833. 
aay  on  the  second  answer,  but  upon  the  second 
mA  thhrd  ansrwers  taken  together  of  Mrs.  Logan) ; 
besides  the  other  evidence  in  the  causie,  the^b  it^ab 
be  no  doubt  whatever  that  that  bond^  w^  a^si^fied 
to.Danid  Birkett  the  younger,  and  an  agrefeihiiAt 
nade,  though  it  was  not  specified  in  the  assigi^* 
baent,  that  Daniel  Birkett  th^  elder  was  td  t^cel\/k 
the  interest  upon  the  bond  for  his  lifb  j;  and  h^ 
ictually  took  a  bond  from '  I>attiel  Birki^tt  'fh6 
pounger  to  pay  him  such  interest.       ' 

The  £rst   question    that   arises   here  is  upoh 
bbe   bond  —  shall    it    stand    for    aii    agreement, 
in '  consideration    of   marriage,   or   does  it  ohiy 
^1^  (Sarah  Wienholt  her  election  either  to  take 
the  legacy  in  the  will  Or  the  penalty  in'the  bbiidi 
lod  I  have  no  doubt  whatever  thkt  it  ii&'tp'be 
t^iken  Ab  an  agreentent,  and  must  %fe  peifbVtQeil  as 
f  it  were  a  marriage  article.     Upon  thi^  part  of 
\be  case,  agreeing  entirely,  aa  I  d<i,'with  the  jfud^i. 
iient  <^  the  court  below,  it  iisi  unh^essarV  that  X 
(hould  trouble  your 'Lordships  at  any  len^b  ^  ana 
[^might  simply  refer  to  the  case  of  Chillenbr  ^d' 
'^hUlenor  *,  in  which  the  ^rinciple^  Ikid  down  ih  ^p4  ' 
>tieable  to  this  case,  and  the  facts  app^ak*  only  i(i 
liffer  from  those  now  before  us,  inastnuch  tli  thi^i-e 
ieems  toihave  been  a  separate  agreement  th^re'br 
he  two  fathers  to  settle  lands,  and  on^  of  l;h'^^^ 
lid  make  a  conveyance  of  the  lands  accotdtiiff  td  ^ 
uth  agreement;  and  the  other^  instead  of  tnakin^^ ' 
i  iwnveyance,  gave  a  bond,  with  a  pen^dty.    'Lord' 
iardwicke  treats  the  casg  throughout  bi^  argii*   ' 
nent  (and  he  appears  to  have  gone  fully,  atid  idnxi- 
^usly  into  the  whole  merits  of  thd  question)^  if 

•      «  2'Ve8.Sent  ' 
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1883«  the  condition  of  the  bond  contained  an  agreement^ 
^''^^^^  though  he  says  the  rest  of  the  bond  is  evidence  of 
a  preceding  agreement;  but  the  whole  of  that 
case  is  strong  and  conclusive  for  the  specific  per* 
fbrmance  of  the  agreement,  and  against  Sarah  Wien* 
holt  being  put  to  her  election.  This,  then,  would 
lead  me  to  advise  your  Lordships  entirely  to  concur 
with  the  first  part  of  the  original  decree  of  my  Lord 
Eldon^  before  whom  the  case  originally  came. 

Having  this  point  established,  I  shall  lay  down 
two  principles  as  those  which  ought  to  guide 
Our  consideration  of  the  question  before  us ;  ^st, 
that  the  rights  of  the  parties  arise  under  the 
bond  considered  as  an  agreement,  binding  the 
jmrties:  and  next,  that  the  intent  o£  the  testator 
by  his  will,  and  in  the  disposition  of  his  property, 
and,  I  may  add,  the  various  conveyances^  and  as- 
signments, and  transfers,  in  which  he  dealt  with 
his  property  through  its  various  channels,  and  in 
its  various  kinds,  and  the  acts  which  he  so  did, 
are  only  to  be  suflered  to  afiect  the  property  so 
fhr  as  they  are  not  repugnant  to  the  agreement, 
and  do  not  go  against  the  rights  given  by  that 
agreement,  and  to  be  only  so  far  valid  as  between 
him  and  the  parties  in  whose  favour  those  acts 
were  done  or  attempted  to  be  done  as  Ihej  did 
not  defraud  or  contravene  that  agreement  These 
principles  are  very  general,  and  carry  us  a  veiy 
little  way  towards  a  conclusion,  or  towards  de- 
termining the  questions  which  here  occur  $  and, 
therefore,  to  these  questions  it  is  now  my  du^ 
more  particularly  to  direct  the  attention  of  your 
Lordships. 

The  first  which  may  be  said  to  arise  is,  upon 
the  construction  of  that  material  part  of  the  bond, 


woU  iheiOitgaoiesiW  ilMsgijsih  tOnfcSwftjiJeaa^s!,     •«»«»• 

Wotlai  l«gSQi99jthii»iil)}0«)il*Plgi)«)^  tthifiiilPthflr 
'tlJO^s'sr  |H^|«^  igH(l!waii4(flivS;UjJ«,,9r,jfl,tiij(j4 

ftise^BSSs J(?ynii(llli<;(*PJHl{lf?„^t  iftS)iiils)l)4f^„P 
WfeM»(ifc*or.»l»e.,^rSt.;*^fi^[^t^ly,,^fatji)g,ii),5n(^ 

4tli"«li»«r6»ntsn4>ttliil!ifo9"5?'H!i/fto  %ii  

mt  f^u^alt -ffiiinlwl*  'UnNWfilt'  Jflt  WMftn^ 

pression  is  "  person  or  persons ;"  but  I  dis^m^f^l'^wai 
E  3 


ibcbflddnnefc  h«y$  h^en  meant  to  giv«if|tOiSfira2f 

peoi»M(IibtTth^ttiM»sil4  beibkicUngb^p  to  giveber^ 
M  n^odb^ss  heF(g((«^  toi  alii  other  p^raqnttfirbajbeyerf 

iog  edctknift  ipteotioci  {,,  it  ^^ean(!to,^,|,thft  ife 
-^j^oiyriJrai^ 'jstrahiedtand  !<r^(Aent«  ap^  jie^i^nit^Mi, 
aiisacd  ,ateB9tritatiqiA,q i$aAti  >  Afaen^jJ^re*  r^ .  pNase, 
muBl  beolitkeQ£la«i^>any'ope,p0n^qii}ifl^tben 

it)mmkbbiMl  iibitiMn%itil]ett>;q!Jcl4[t|iiwi?li^to  give 
SafaiU^WleadbUiiby  Bris^wSli  tWP'^mpoli  ^,|^;^^14( 

difagi'jhi-rtplfliibrlietiriQil  nt^.&QtmgjWtli  sJ^Qf  tPf|l?>Pfft 
iao»tr(Het|^b(l>'Ai}^<hi»(Wil|(i<  >if)^  Aj^iMYJiit  f^  #1)^3 
sdtaidd  bdteoas,||ro»t  §,MiafP^^.bwiTWJWs«t>>»"Wt 

one  person  should  have  under. Ig^r^UltrTt  nfli  ol  ftnt: 
s3ltipoibitfai8r|»rltamntM7^iaon^H«inoH^.^iqi(^^n 

^liMiQuwhether  ^bb  mri««t[t<^/gjfir€)4S:^fitf^^iHW^ 
tddiersvachcngBin)  to  '^y,  ^ttjptt^ei^^orkmSHt^^Sff^ 
pmpbrt^irf  Mrffeibor  dbcxbtRds/hunfUli^cio  ^)^^% 

a^tmvDdttfiBgAMaily$  iiiM^iiav(Stfhmy4i!^hPm> 

Hdtk  ith^Bhmgria^  *fejtfi^dU«idc  5*tbw  WP.fe-^ 
^teoBoitjifithsn  jbei^roiHpe^  gfinftratly.  .>v;^feffli J^ffl 

tXkiPtlmfAAikvai  of  ^ftn|«^tiQRl  ji^«pf^<^f^s^^ 
ila^afed>AipoibujB(iiaf)]o9'iia|)|{9s.;  tno  fxif,  ii,.  )d  Jfnrn 
29^%ea(I  t^nn<rt;iiitefeemt  qDQ$ti(9l9/fflF>iy^^^ 
(^>sl:tiilvc(ia8iilek:iiflaoaifed)b|rolb^(^|i^  yff^ 

biii  pwpertj^ednwItiligirlbi^tPWqwA  jffitji^t:  Iftil^ 

^dtettaMovf  niilieit«terfi|iiH4(*^^^n4<^j^(P<m^^¥l& 
tktfCiii^9tetaterlvitbfo(igN»cJAlitffmi;Vi^iqf^on,^«^ 

qildftitafii  ito^piiait;frA0jinewil9M^JI>9R$P«^i^b^ 
ii»-itlnsJiwa^^Sn%si!f>  Gl»efti4|ft»((in«lrtilH^|nb)J^ 


ovtlk^tkAti  Jk^  WJlttt  d»;sBEOB.  9X 


Dlitl{lgI"!B{rk»t'tb«i>'dtleP'toi  gifx^  tennUotiDtd 
Sum  m^x^dHf  ki  -ika  •  Ws  m^  sA  ftvaoaall^AxbiV 

ho«'iM$)&d^'¥t^pqa»>'^lIix:a9t  pttn)$>iMl»estibe$ri  ift 
tKe^-tt6i»e'^1inl{M»<6bMt^ttceiofin«fTtfaft(tWi^dBisIkBttr 

d^t^'^fth  ihi§  p^#§^>Mrt  &tttiti>Jinutife  jpunihlifangr 

^¥^^itel>  WrSMldl«<>tH0Jrigtot«tf >ha«te>{«hosd  }Hum 

tH^^iKtfcMet  tifl^M^h/jUienofiieii  qoddtioiiaaniiBbh^ 
d^dii»l»'lit4^t,;;{(iil^tdatn  ftinduhdirt{dq)ri3ici)BU» 
btt<VBIib  tlkH^tfei$tioaJlmuA((>e<,<le<&d^{iaBn}eQai 

and  to  the  mi^rtg*g^i.  <')l'f<"  i>rni\  hlimU  rioaiaq  ano 

aM<<j^rfo^|)liis^«f>4ifttv<,>tI)«sk0(  thb  jrulfe>(taughai|^ 
l!tme^fmiHki»'f»'^e^mi  vjif  «I  peiqi)ii>ibevei»<it» 
otf"ii^)!6(ft,*>biilM'rHd3rftil&faacib  i««lidij)y  faiiv|Si<Ji(mq 
s^Ifld'^^  W-A>J  bf%is>t^'Al  asjbaucb^^tkoiiMijK 
tffiM»<"h^  fWy^pat^Miwiipof  MsTpanter^tonfedsaiigb 
giVid^  ia>%'fai/«l&(ilta^jt'<Hifi^torb(iiiis)faim8alfHi)< 
^Ve^'ifiCiS  Wtldii?  a&<e/<by<hisi><w%:fas<iida7d&  Mk 
Kf^iitfe^'^e  dJ' Whae  {iM  ifiiMpcil^  iBDiJa^jtivioaia^ 

tiii;^if3@f^ft»^hieH4M>|inckteln  hisiJifefinaUotiBb 
must  be  out  and  out  }^i})H'^ifitoIdQiii8udcapjt4flte^ati 
tfte<^l!j|afidiii^iH$i)^b>hB  kautotecBidfintoU  l^-j^Q^es 
tJiyBC  «8^<|fl«l{>d»ylMi<  ^'peiBohaLiinret)3wktt:h(jlkfe 
nt^iiSi  «^MrMo<Qt»fiff  i^hl^htli&oreseflnsjdMi  ii^ 

i^f^meii1Pi^t>btig{itib)iJ«r|icltiJiflrhadxdateiediiot0li 
ttdMfel^tlgfita^htf 'Attud'iftttetniitediqpoii  tlmiiablip 
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'■^B's.  oiftoiniiliiK  »wiixqo'p8-icf,.  .((lis,  51(1  fo  B.  ,sli»il  te 
^i^^t^  -ztBkfncafeitiMfain^twxjpri^ti^y^/bep.taken  as  if^in- 
.    ••      .iaib4ediisii«ba.Hili,  >— sB^ithf  s|jJaeff.,rjarier  of  it 

XlWiioh2t(l)|iei^'otlti;Jhp|Pb!ig4):(.i>!i;,»t,  ?4.j^^6B'?''' 
J(Bha"HJfbe.f(lni«iet,ih^,,ljiQafiV:?  fpr,[c^^9}il^^ipgf  £|n(l 
-B«r*'telg)jtllfcjp«rft«nim»iei,pJ  95.|4ejl|ng,  j'jf;l>„tj'S 

the  claim  arising  uaiBioyijit,o^ljg^(jf,,  ^  ^^^^  ,^. 
IMffllipiijniapoiftioftiwtos:;^,  I„^ve  J9.v,sttitM  ap- 

-q*syHnbeyj*bfiUlfeli-J^-,t^  Pi^^^^ jfi'gjl;^  f ypdp  the 

ti  «iBi<|e  giv*iiS6.j»iit«hi  Ijjirt^tp.,^  ,>5|Pj  ;)(jj|^  h3,H; 
•.«>Hb)f,pnr(iha««,  ftf'jasulH  srJtfff  itte^SteSff  M'j  ♦" 

sisdJ  poqMiii^  lor ihy„qQj)f(ej^Dpg,p|, Ij^fi^^eitlier 
iorbiSgiadllyl(ii)«Mfi!liiioi|„BUfst!jsp;j,3a%jward5jJ^or 
MAjnfcsiJbmonfcnif  jB^iigJieiy  .flfjb^„ft|ijt[agspjj  of 
^o  aHi^ee)Malhm$f^o^f^2[if^Sj.^jpojj^ei  those 
XllnipyejaDrasJiaasiifRineMsji/jripjHijIjjrs^ye^e^'^jide 
biiiidiloiltrtan^lWtfijIiiM  itMti  a  fflffBKiSoRi'f  t.itljp./g^'' 

3ri)ofithffifllli»rto«(4#IJfJ(flla(iflMlWB3'fi'?<lS°"" 
srftva^BjKeaW  a»li#S!ignjsj5tj|,5|}j^rtjj(^  ^f%^%  M 
9(ili'esp^3.tlKJi«eal^.ljtijj,^fllj^;,iri  ^)■|)qlL■,  o^^'^yi.  Pjij^  an 
aiiiajjiiimnl  ijgl«»0j  AiJ,PWSf  ly,;,  iffld  1^5  |(i}s|i,nq'tion 
,1ici3'Blmj».t(l*«,M|ie)l,)((:tyj(;i^jjli(;grjjjjce||pi;,the 

Irw)IaraJWIiBB»cWi(tw4et^M?'l,jisBfe^0il'?!y5lJfii'„''<i'l''^ 
,t>;yn<liti'lBlliiBitlli WP/wte, <)f|/fj(Uj!|  arjd  musj  ^^ere, 
-biAMaagiitte  ls«in«„(^iKiji|ifi)'  ^^^ij^'f^^t^  V  f|ibject 
ti£  iaif\ieiawteit^\g,i,  .Tj^^,h9fi(\pppfnfffy^vut  nftt  be 

the  case  regarding  tfie  dilffiretfi'lah?f#'bf  W-operty, 
'and  the  different  kiiidajof  acts  wmcti  were  oone  in 
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respect  of  those  kinds  of  property,  subsequently  ISS3. 
to  the  bond  being  executed  by  Daniel  Birkett  the 
elder ;  and  the  two  questions  to  which  I  am  anx- 
ious to  direct  your  Lordships'  attention,  are-«-»first, 
to  what  property  this  proposition  which  I  have 
ventured  to  lay  down  is  applicable ;  and,  secondly 
in  what  way  it  is  to  be  applied  to  the  different 
kinds  of  property,  and  the  difierent  kinds  of  tnmA- 
actions  which  are  in  question. 

Before  going  into  those  two  questions,  I  shall 
shortly  refer  your  Lordships  to  the  authorities  upon 
which  I  think  the  general  proposition  laid  down  ap- 
pear to  stand  incontrovertibly.  The  leading  author- 
ity, from  which  the  others  may  be  said  to  sprin^^  is 
the  case  decided  in  this  House  of  Jones  v.  Marim.^ 
The  Lord  Chancellor  in  advising  the  House  to  re- 
verse the  decree  of  the  Court  of  Exchequer,  there 
says,  <Uhe  covenant  did  not  prevent  the  fiither 
**  from  giving  the  stock  out  and  out''  In  that 
case,  the  father  had  made  a  covenant  to  give  or 
leave  by  his  will  all  his  personal  estate  equally 
among  his  children  ;  and  it  appears,  that  he  had 
given  the  stock  in  a  way  somewhat  similar  to  the 
gifts  in  the  present  case,  in  order  to  evade  the 
obligation.  His  Lordship  goes  on  to  say,  ^<  the 
*<  covenant  did  not  prevent  the  father  from  giving 
**  the  stock  out  and  out;  but,  if  he  chose  to  keep  it, 
*<  he  kept  it  applicable  to  the  general  engagements 
**  which  he  liad  entered  into  for  his  family.  Ijiord 
**  Cowper  said,  in  the  case  ofl^umerand  Jenningsi^ 
**  that  if  the  father  were  permitted  to  act  ao^rd- 
**  ing  to  the  facts  of  that  case,  it  would  put  aa 
«<  end  to  the  custom  of  London.     He  was  a  great 

•  In  a  Note  to  the  Report  of  RandaK  and  WUlu,  5  Vet.  982. 
t  2Vero.61&685. 
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183d.  *«  man,  and  to  his  lordship's  doctrine  I  declare  my 
*^  assent :  so  of  a  covenant  as  the  present.  Here 
"  also  the  property  continued  to  answer  all  the 
";  father's  own  purposes  during  his  life.  If  a  father 
« nlFill  be  partial  and  give  a  preference,  he  must 
M  give  against  himself,  and  not  make  a  mere  re* 
•^'versionary  gift  He  should  immediately  feel 
•*  himself  so  much  the  poorer  for  his  gift  ;  if  he  is 
**  willing  to  suffer  that,  then  let  him  yield  to  the 
impulse  of  bis  partiality.  But  if*  a  father  may 
effectuate  his  purpose  by  any  thing  short  of  this^ 
^  it  will  furnish  perpetual  opportunity  fdr  subter- 
*^  fuge  and  scheme  to  defeat  and  disappoint  these 
*^  covenants,  which  ought  to  be  most  honourably 
••tobsefved/' 

"In  the  case  of  Randall  and  IVillis  *,  observations 
'^ere  made  of  a  similar  tendency.  In  L&win  v. 
Madotksi;  Lord  Eidon,  referring  to  the  case  of 
J\jfne^  V.  Martin^  in  which  his  Lordship  appears 
to  have  been  cbunsel,  states  the  principle  of  it 
tbffs<  He  savs  '^^  ***  It  is  one  of  those  loose  cases 
**'0f  acoverlantto  leave  to  one 'child  an  equal  share 
«*  of  the  'pergonal  estate :  and  it  was  held  by  the 
*•• 'House  of  Lords  to  mean  only  to  leave  the  co- 
^viafnantor  fully  at  liberty  to  dispose  providently 
*^W'iraprDvidently  of  his  personal  estate,  such  as  it 
**-trte  dr  might  be  till  his  death;  provided  he  dis- 
•*'[)08ed'of  it  absolutely  as  against  himself,  but  if 
H  life,  did  not  stirip  himself  absolutely  of  the  interest 
"^  in'iSHb  property,  he  could  not  by  reserving  an 
*  iriterestfqr  life,  and  givihg  to  some  one  favourite 
'••ifhildi  defeat  the  covenant :  that  would  be  a  fraud 
^•^uponit:^"  which  is  to  the  same  effect,  as  far  as  it 
y^lfmiWith'ittindall  and  fVWis.  That,  was  a  question 

*  5  Yes.  262.  t  ^  Ves.  156. 
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as  to  the  execution  of  a  contract  on  iiiarriageby       l^S;^ 
bond,   with  condition  to  settle  all  the  personal 

estate  that  the  husband  should  at  any  time  durifi^     ^ 

the  coverture  be  possessed  of.  Aiid  it  t^As-in  that 
case  held,  that  the  party  was  not  4t  liberty  to  lay 
out  the  money  in  the  purchase  of  l&nd*  for  tht? 
purpose  of  evading  the  obligation  of  the  contract.* 
Another  case,  and  the  only  other  to  which  I  shkH* 
refer  your  Lordships,  is  the  case  of  Forteseuev. 
Hennah*,  in  which  it  was  decided  that  "  ft  fetbef,' 
"under  a  covenant  for  an  equal  division' at; >lii^ 
«*  death  of  all  the  property  he  should  die  seised  of 
possessed  of  between  his  two  daughters  »ol^thfeii* 
femilies,  though  he  retains  the  poWeT'offt>ee 
"disposition  by  act  in  his  life,  cannot -deftfat %hfe 
^  covenant  by  a  disposition  in  e'ffefct  tettomititak-y, 
"  as  by  reserving  to  himself  an  ititbrestf'fbo  lifei^ 
That  was  a  decision  at  the  R6lls  b^  Sir  Willidrti 
Grant,  who  entered  into -the  subject  at  sMne  lengtlV 
and  referred,  amongst' othdr-authoritied,  to; that 
o£  Jones  v.  Martin,  and  he  s{ie2dc«4;bu8 — 'M  Agaitidt 
"  Bi  diminution  of  his  property,-  by  ^absolute  giftj 
^  during  hils  lifetime,  bis  ownintbreetandtrbn^enii 
•^cnce-  form  a  pretty  good  security >:!nbtsi^,riwhfer^ 
«*  ^RTtOhoutany  diminuftiort  of  iiis^owh  ehijoynrent-he 
•*  exercises  merely  a  posthuitickistitmrity^tlijmgb^  by 
^  an 'irrevocable  instruments'  Itseeihsrtiymerthat^ie 
•*  spirit  of  such  a  covenantd^qdirei)tbabevievy^>4^S^ 
^^poBiftionshould  b^exjdtidedt  \lrhidl  is  in  bst^efifeet 
^  testamentary^  though  <not  suich  iti  poin^  of  form.'^ 
His  Honour  here-lays*  down  l^epiiiticiple' tot  which 
I  jiave  adverted^  that  if  in 'Stibsibance)  Indi'eflTeet 
tiie  con veyande  defeats  6t  'd)e&aLiddvtH6:dfoltgaAicm 
entered  into,^  and  is  don^  vWitb  tb«tfc\cd1^dt,f /having 

/         *  19  Vesey,  67.  .  /         * 
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1833.  that  tendency,  producing  that  effect,  though  not 
in  form  testamentary,  it  is  to  be  dealt  with  as  if 
in  fact  it  were  testamentary,  for  the  purpose  of 
protecting  the  right,  for  the  purpose  of  defeat- 
ing the  fraud,  for  the  purpose  of  securing  to  the 
party  under  the  agreement  the  right  to  that  part 
of  the  estate  to  which  he  is  entitled.  This,  then, 
would  apply  in  the  first  place  to  all  purchases 
and  conveyances  of  land  purchased  after  the  time 
when  the  plan  was  laid  for  defeating  the  obliga- 
tion of  the  bond,  and  which  land  or  other  real 
estate  was  purchased  with  such  view,  and  not 
conveyed  out  and  out  to  any  person,  but  con- 
veyed, reserving  to  Daniel  Birkett  the  elder  himself 
an  interest  in  it,  so  as  plainly  to  shew  that  he  did 
not  depart  with  the  land  from  himself,  and  did  not 
give  it,  according  to  the  language  of  those  cases, 
out  and  out,  but  only  gave  it  after  his  own  life  in  a 
certain  event,  keeping  as  much  interest  as  he  could 
to  himself  for  his  life.  Such  a  transaction  in  all  its 
stages  is  to  be  taken  as  part  and  parcel  of  a  t^ta- 
mentary  disposition.     The  proof  is  as  strong  as  it 

.  can  be  of  the  intent;  the  taking  the  opinion  of 

,  couqsel  expressly  upon  the  question,  how  he  could 
best  defraud  the  covenant,  and  the  whole  evidence 
tend  to  the  same  point.  The  conveyance  of  one 
e^t^te  is  to  Daniel  Birkett  the  elder  for  life,  to  the 
defendant  Sarah  JU)gan ;  then  the  wife  of  Daniel 
birkett  the  nephew,  during  her  life ;  and  after  her 

f  dfigfi^ise  to  Daniel  Birkett  the  nephew  for  life,  in 

fja^Q.he  survived  her{  with  remainder  to  such  uses 

Mthe  survivoi:  of  them  should  appoint;  remainder 

1  i(o,itbg  right  l^eirs  of  Daniel  Birkett  the  elder  ia 

.fj^,.,There  are  .other  conveyances  of  the  same 

,  (Issqwpfcipp^ 
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^  Ndiv,  althougK  there  is  in  the  decree  no  preciise      I8*3. 

,  declaration  dri  the  slibject  of  the  real  estate,  yet      ^^^^ 
there  is  a  difeciion  of  Loi-d  Eldon,  ^hith  I  think         »• 
very  plainly  indKiates  that  his  opinion  rtiustnaVe 

.  t)eeh  i^cc6r5ibg"  to  the  diirrent  of  tho'sfe  iuthbritles 
in',  favbup'  oi^  dealing;  With  feuch  coiiveyatices  'it*  if 

'  tli'ey'  wei'9  irt  thiejf  n^fiire  teistattiierttaiy  'tf ith  'k-  view 
to '  th^  ■  '^rfe'g'eiit^  ca's^; '  dnA  With  a  vte W  Of  -giving  the 
'benei(ii  o^t^'eitt  to  Sai'ali  tVibhhdlt,  iti  thd  sstinratSon 
et*  what  was  'tkkieii'  bytianiet^Blrkett'the  ytiatiger 

_  or  tiie  pro^eA;^^'  ^ven,'  or  ^h'oe\^f  ttlight  be  hfeld'to 


.''  opinion 'ivii^ii'W  'daiAfe'lfb' gi^e'th^'dli^'ctioft  Whfch 
^'  1  aoi  afe'dAt-tbi-edd.  ilHM€h'^^T!hit€i^MmtT 
'■  '^'  sH4irWndtirf'^''i'na'^fefet^^b  •tHe'CoUrt'^?nit''p^^^ 
■  ''^'ch^  \fer6'HWicfe4y'th6"te8t^<yi"tff  iieal  '^o- 
"-  '^^t{e'rtyMe^'th'^''feife«dtfiin''ttf  iH^  -im'b^ridi' a£ 


'■'  'i'mT^dM,  ^'^''ifteVUard«'-«aiWea  mrti§^im>he 

'"^«%H'^*''afett"t»^wttbin,  am'iAs&msif'^tttblimsi  of 
'''■■  '«'ifeal'^6^i^'Wei^Jni&dt't»|jritHe'lfdbf»t*  aftgj-the 

'"  ^% W iflllrUst'fd^ hiHi^If^JTo^^Uft? With ^i^ttttlWer 
' ''"  iJr"fetfikiWto'V!>^ferlJahd't6  kMbmV'  '^od^t  is 
•  ^ '6  W^ierf 'tt^Ml*  ^'rtife^  1)^ 'At'llbferfy/W  lay '  before 

'■'  ^^i^  ifksUA\i^^m^^<ie  s^'hk  iriatjHtkWkytia- 

"'<^tMl,^'^iffi'€* 'b^  'iffidam'^r  meitt&j^^rm,^  or 
"  both,  as  he  may  think  fit,  for  the  iU«!>i*ttMiek  of 


J- 


^ 
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^ihe-Ckfr^iHi  h  thd  ihtenfof  the  teStatoriw  iSadr 
"^^SriT  ^  "a^* '  eVtty  ef  the  transaction^  of  such  purchases, 
^^^j^>-  "  conveyances,  and  assurances,  and  especiaHy  with 
M-MHr&^^^d  iti4it  i)ro)E>bsed  effect  fts  to  the  OJ^er- 
•fetWifbf'lihfe^ah-ilflg^  bondi"  I  take  it  tb'  be 
^ite>el^ai'th!a«^h>?s  a' direction'  wM^h^irould  tidt 
HBV&<KM  a^%feaHi>i^  upbn  thb  'questiohi  <ri  which 
#^l&<ilbt j^  httd'aflyittiroedhkte  cbntte^dion'Slvith 
th^tiii^er'ff  EoM'^SIddri  htfd  Hbt  bi/eifbf  th'6'b^ii- 

£i^^^<t6  >whi&h"I  )hai«>^dv«rted^  «ttA  thaf'Iioird 
EMMy/  cifptoti'tHd'#hidl^,*itonside!redl!haf  th^i^tMnsi 

dtkltt^^l^th' >tbi6Jestttti[i»s,>  sd)  pulfbh^^j^j  <  iw«t^^ 
fA««^Mthf^a  Vieivio*tb^  pv^smv^tisiHtk  as^if'tl^V* 

iHk^' teAttiiietita^;^  <M)*-(i^4o^'ittcreite^<  t!h&>«l^tu«'dP 
BatiieiiBi^K«ttv  is(i{^9i«ig  iM'ti  Wthb  p^tum  imast 

H»^^'drid<fB  ihaUe'tfhb 'kbf«s)6d'Mvedtfeditl^^u 
allte<'lbg<tt<fe«Jt)iirpd86>'«f"  oi(!>ttip.«ilstrei^>«'^^  SbMlf 

n-^Hfe^ituqu^tlton^J^hefier  ih«f  ftin^i^^iH 
iS^ld{£Sble'4iflDr^fl^tcPiiib't6thfer<ti'iih^lidA!8,"^ft 
ttf  di&'-l»f}^1Sff%  dPV^d^rfyi^ealt'Mtft'Hy'B^fiif 
ttfttytt ;''Jaf#thfe  flM^  thil  Wttlfrs  'In'liWi'^VK**^ 
ik,'"*^  tt^ih^^'^flf  ^l?5^r;i"thfe  ^dli«g«'  -ftbrt^^' 
filHiait%JWM^  'th^d''is  ^i<M6);hih^'  lik^  ^id^d^- 
8tetiiM»>(^  b^  'ii^ti  !th^t"it'^Wite"^!$^d"tol 

kJKi»-B«l<d><pMili  (M  4c6^iln«'#  iC^^WhidK'h^di^d' 

aeh%^fiMVjii^6h«<tiflJdH' to<tN6l'M^6r*i;  i'^^,' 
Ii«fty^tfdIiiiiS*'tt^a^«fe^wUh'Ms<'h6Hbiii'^'>(!h^''?ieM' 

ms^ixi^^ii^i^&W'nm['9ii^'mtig  -«»e '  suffl^^ 
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evidence  of  the  assignment  of  that  mortgage^ ^f^d      ^^99* 
such  assignment  must,  thereforei  i^e  laid » out  ^  of      ^^: 

the  accounL  .  y.: 

We  then  coma  to  the  bond  of  lQ»0OQ/.f  jwhiqk 
appears  to  have:  been  assigned  in  Macchi  IQ^li^ta 
DaniejL  Bkkett  the  younger,  whQga^e:hi9  bond^to 
hi9  uacle»  DanielBirkett  th<e  eldi^rr  for  tbie  paynq^nt 
of>  th^  interest  during  his  unde'3  lifcij.^pcl:  tbf) 
interest  w^  in  consequence  paid  .tp  ^is  .junclq. 
Thai;  tb^e  mm  no  consideration  ivhatavi^r  fpr  the^ 
assignment  is,  also  clear ; ,  and  though  th^r^e^  was.  nq 
stipulation  in  the  assignnii^t itself  AlP^^tbe  in:tere9t 
waa  to  Jk  paid  to  the  assignorv  Pamel^Birkeitttbc^ 
e^Tivhy.  iiistja^ew.  ion  life,.»yet,it  iaip^ri^l^ 
Qlearrtliat^l^isoiitas  the  .agi^ement.upQRT¥rbi€h)tb«^ 
assigmientr /ofnlhei  bond  wa^^.  i^de  ^ m4kith^ib9B% 
pp^Wfi  proof  ofiitisp  that  he  took  ^m,bi?lflqphew 
ana^rrboqd  tQ>pay  <tbe  intere^i-Xhis^Msignpientf; 

therefore,   comes   distinctly  witliin  the  prwheip^ 
w;hiq^;{n9«ilr  qui  wi*h>stat|Bg#,<and  ,ipuffr  iiej^ 
acqordAftg  fe^,tii^trpwciplQ,f  ^ilh^ 

b^/llj^iaflBe^^iy,ip,Jb^  4^,(1^90/,  4bfir#§¥r?iigc«*i  tq 
W^?F!VynP<^>*Wb  tk^  s^fp  ^fjI^ftnielJftirjffiH 

tftlfintfte^tWtftrtriist,  .%i,Hicbipqii8pMJ#n4i^««!  ^^ 
li^^fn4^n,^jft,4§I^I\lfp,;S^ahf.^^^^ 
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l«SS.       any  interest  conveyed  by  that  assignment  to  Daniel 
Birkett  the  younger.  •  '  '  -         •   s-    '  .   » 

»•  ^  The  stock  to  which  I  have  adverted  forms  the 
riext  •  'of  those  items^  which  all  come'  within  the 
general  description^  except  that  tjie  ihortgage-lii- 
mited  to  Sqrah  Logan. difiecs  materially  fq^ ^xoiudv 
iilg'DanieLBipkett  the  youDger  entirely/ and  exeqpt 
llMit  tile  1  GfiOOL  bond  also  difiens  from  -  the  <  crtook 
ttteiK^dtidn^  because  it wastgiven  to^DanidiBvrkett 
iht  yoiinger/ we  I  may  )say!  in-' reveJpsitMk;  expe^ctesot 
upon  the  deatkdf?  theiBsignor^DimieliiBitk^die 
tUer,' 4iei}B9emiigi  to  iiiiiiselFiaDlifci  interesill  L  It 
8«emdt^ifiMB  In  everyriBsp^cttestameiitaryifiThikre^is 
flo<iilte^e«tn;v4iAteter^ieba!V)efyed  ^^Sa^fthiBifrk^MAtiie 

H  i«rai^)  tflattiyfe^p^>'<vtthi«ut  mfyjponMtieratffon:texi0dpt 
tovtft>fand^4ifflfe^^«iciii  iMd  U«  iwas^tramsferiied  iflcMi (tht^ 
jdmtntxmetMf  Ii)i$tmtVBir]i^^H)Ae^  Saratt 

M  wi!fe/^nd<ltii9(9dmi1lted^i;n  the'atvswer^thatfit  wai 
^mk  liMdnti^m  tb  pay^^io  th^ridonorttte  tlivfi&einU 
doting  ^hi9  Wd/  <  i  There  ivd9  « jp«^(^#  of*  ttttome|^  j)it^ 
)mtied''tof  tr^n^€#  to- iD^nkil  •  Bitkett  tbd Jfou^^and 
flarUi^Ihkwif^,  i)n>whi(!h  the(fiit«iitioritdftt)alRd 
8itkidt«t.heidldter4s/^^t8di«di  ha^ilneeri^ithat^iUe  gift 
iAMuldl0riwe>to  both,  ^and  therefore  Twhottkreifis«K 
bff«iAltb«{)<94|h^r  wcliiidi'Iiavel^heiiy^hdteJifiirhdffi^ 
lliiifg'itoi^beitMiistrkeJ'ii^^/.ii  .th€ii(ta8pioloa»j^(^ 

iAeprchi^hStfJii^  and)  4kis>  stock /wasitrdnsfiebrted  ^inhtibi 
'l^ltibi.of  f  i^brsKlry^  iSOtffa.  \  t Nexfe< ji^f :  tii^j  ^yidmnQe 
8h6wing(/<^kc^*(7um8tances3i]i  whichJit,  waft  tvansV 
ftrred^jaoditheAindecsfcifeidinlg  waAtth^adunktea^it^^ 
tfenlUmodf  tke/ipyrffi€8rt6iwfcpoib>i(rifR(as(b*adsfcfre(^ 
bMi  piay>i'itd  tiM/4bn<Mf lithe  idiTiden(ilsTif;duriii9'>his 
Itfeiriiin  )lhesettdirciitmstaiidest  ii>'  ckilnesr  psQ^isdy 


ON   APPEALS   AND   WRITS   OF  EREOR.  6S 

within    the    same  description  as  the    bond    for       1839. 
16,000/. ;   it  comes  within  the  same  description  as 
the  purchase  and  the  conveyance  of  the  land ;   it 
was  for  the  purpose  of  defeating  the  obligation ;  it 
was  not  a  departing  out  and  out  with  his  interest 
in  that  stock,  but  only  giving  it  to  those  parties,  the 
nephew  and  Sarah  his  daughter,  they  paying  him 
the  interest  for  his  life;    it  was,  as  it  wene,  an 
agreement    between    themselves,   Daniel   Birkett 
giving  to  the  donees  the  principal  sum,  but  re<* 
serving  to  himself  a  life  interest  in  it 

The  other  particular  that  requires  consideration 
is,  the  interest  conveyed,  whatever  itwasi  rever* 
sionary  I  should  say,  reversionary  expectant^  upon 
the  death  of  Daniel  Birkett  the  eldeiv  '  Thk 
interest  was  not  given  to  Daniel  Birkett  the 
younger,  alone,  as  the  16,000/.  bond  was ;  not  to 
Sarah  alone,  as  the  2000L  mortgage  was  assigned.  { 
but  it  was  given  to  the  twoi  jointly,  with,  the 
benefit  of  survivorship  ;  that  is  to  say,  both  weife 
to  have  it  for  their  joint  lives,  and  whoever  sur«p 
vived  the  other  was  to  take  the  whole ;  it  is  dear 
that  was  the  intention.  Suppose  Daniel  Birkett 
the  elder  had  outlived  Daniel  Birkett  the  youngest; 
Sarah,  his  wife,  would  have  had  the  whole  after 
Daniel  Birkett  the  elder's  death.  Suppose  rDanid 
Birkett,  his  nephew,  had  died,  without  reducing'  it 
into  possession,  then  Sarahs  his  wife,  would  have 
had  it  The  decision  as  to  this  point  rests  upMi 
treating  this  apparent  transfer  as  being  b  transfet* 
inter  vivos  ;  but  it  is  a  testamentary  gift  upoD  a  con« 
tingency.  It  must^  therefore,  be  considered  with 
a  view  to  the  period  of  Daniel  Birkett  the  ddeHs 
decease;  and  whatever  rights  Daniel  Birkett;  thd 
younger  might  then  have,  the  difierence  riiust  b^ 
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18S3,  npted  bQtween  his  having  the  gift  to  himself  sblcflyi 
or  JQintly  ^itb;  his  wile,  30  that  an  accident  W 
contingency  might  have  prevented  his  taking  the 
estate.  ,But  again^  could, he  certainly  have  taken 
th§  whQle  if  he  h^ad  come  into  equity  for  it  as  a 
legacy  ?  No :  he  would  have  been  conned,  as 
as  I  apprehend,  to  the  interest  which  he  had  ink 
during  his  life,  and  he  could  only  have  obtained 
tha^  interest,  the  interest  of  the  money  payable  fVom 
half  year  to  half  year^  during  the  life  of  his  wife,  and 
the  principal  pnly  upon  the  death  of  his  wife  in  bis 
lifetime,  to  whom  it  was  given  jointly  with  him, 
with  the  benefit  of  survivorship;  and  even* if ^  being 
ex^utor  aa  he  -,  was,  he  had  proved  the  will,  and 
tried  totpke  possession,  pipceedings  ia  equity  being 
taken  by  the  /Wife^  or  at  least  a  nei^t  iriend  for  her^ 
might  have  preveptpd  his  obtainiE)^  more  than  the 
intex€;st  of  the  sum  during  his  life,  and  thei  prin- 
cipal sum  itself,  by  survivorship,  if  his  wife  diould 
die^, before  himr  if  sh^^  survived  ihim^  theuwbdle 
principal  sum  wpuld  devolve  to  her*.  Takmgthecase 
as  (  am .  pow  assuming  it^  and .  upon  the  eiddence^ 
this  appears  to  be  the  real  effect  lOf  the  transactioin 
I.  niight  refer  your  Lordships  to  the  casesiin 
whiph  ((li^ese  positions  are  mpre  particularly  iUoi- 
trated;  I  inean  Richards  y.  Chamber s^^  and  Parker 
V.  Brook^i  Upon  these  authorities  it  seems  thut 
Daniel  i^irkett  the  younger  actually  took  what,  in 
regard  to  this  part  of  the  pf'operty^as  a  testamentary 
gift,  must  be  irestricted  to  the  value  at  the  time  of 
Daniel  P^ifkett  tl^Q,el4ev's  death)  of  his  nephew's 
life. im^te^^st,^  and  of  his  cpntingent  t reversionary 
interiestj.that  i?,  Iiis  interest, in  reversion,  expectant 

♦  10  V«»ey,  5fi(K  8dc  ^sof  Lee  ▼.  Mbggeridge;  1 V.  *  B.  II*. 
t  ^  sY^eyi  58S-    See  ako  Bick  v.  Coderelij  Id.  975;  ^  <    ' 
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upon  Sarah's  death.     It  is  to  be  observed  here,      1S88. 
that  although  this  point  is  left  quite  open  in  the       i^j^ 
original   decree   of  1825,    yet  his  Honour,   the    _„^,. 
Vice-Chancellor,  in  1829,  deals  with  it  in  a  manner 
to  raise  considerable  doubt  of  the  consistency  of 
the  two  parts  of  the  declaration  ;  for  it  is  first  de- 
claredy  that  the  stock  is  to  be  taken  as  if  it  were 
given  to  Daniel  Birkett  the  younger  alone ;   and 
then,  this  declaration  is  said  to  be  without  prejudice 
to.  any  question  as  to  this  property  between  Daniel 
Birkett  the  younger,  and  Sarah  JBirkeftt,  or  as  be* 
tween  their  two  estates.      Now  upon   the  very^ 
question  between  Daniel  Birkett  the  younger  and 
Sajrah  Jiis  wife  as  to  the  reversionary  interest  J  fn 
thQ3e  sums^.  the  amount  of  benefit  which  Dani!^!  • 
Birkett  the  younger  took,  under  the  will  or'  coh-^' 
structive  will>   must  depend :    for  W6  are  now^  ' 
speaking  of  this  as  a  constructive  bequest, '  and  ' 
estimating,  what,  in  respect  of  that  benefit,  iS  tol' 
be  the  measure  of  Sarah  Wienholt*s  dliiim,  that 
is,  the  largest  bequest  made  to  any  other  perstrti.    ' 

It  is,  from  the  form  of  the  bond,  quite  open  t6    ' 
argue,  that  the  husband  and  wife,  being  sepiaratdy    * 
objects  of  the  testator's  bounty,  the  circumstanced 
of  her  having  intermarried  with  him  cannot  bfe  * ' 
taken  as   consolidating  their   interest,   ditd  ^  aug*-' ''^ 
menting  the  husband's  share,  so  as  to  increase  tfit^    ^ 
claim  of  Sarah  Wienholt :    she  is  to  have  as  ItittcK'    ^ 
as   any  other  can  take.     The  bond  saj^s   ^^jpi^r^*-^^ 
sonSf''    but   this    must  clearly    be    read;  "jW*r-«  ''- 
soUf**   for  the    reason     I  have  given.     Th6n    is  ^ 
not   the    condition  of  the  bond   satisfied  if  she    ' 
takes    as   much   as   Daniel    Birkett    bequfeathed     * 
to  any  one  ?    Can  it  make  any  diffaience  that  he  * 
bequeaths ,  to  the  two  ?    Suppose  tlie  man  mar- 
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l?^^.  ried  after  the  will  was  made,  it  cati  hardly  b* 
said,  if  they  should  intermarry  before  his  death, 
so  that  the  two  legacies  should  coalesce,  there* 
fore  the  measure  of  Sarah  Wienholt^s  claim  should 
be  increased  so  as  to  be  equal  to  the  sum  of  thS 
two  together.  The  right  course  then,  as  it  seem* 
to  me,  will  be,  to  estimate  the  value  at  Da* 
niel  Birkett  the  elder's  death,\of*  thd  inter^t  ill 
those  sums,  and  the  gifts  severally  which  Datiiei 
Birkett  the  younger  took,  whethfer  by  gift,  or  coti» 
veyance,  or  assignment  j  and  to  give  Sartih  Wieoi 
holt  one  moiety  of  that  sum,  which  amounts  to  thS 
value  of  such  interest 

I  must  here  stop  to  mention,  that  I  am  as^ 
suming,  all  along,  that  Daniel  Birkett  the  ybutlger 
is  the  largest  legatee;   is  the  person  most  beti6» 
ficially  interested    under   the  Will,    olf,   What   ii 
tantamount  to  the  will,  what  may  be  called  thfi 
constructive  testamentary  operation  of  the  Various 
transactions.     I  take  that  upoil  the  view  of  th4 
facts  stated  in  the  separate  report  to  be  perfectly 
clear,    that    he   is    the   person    interested    niost 
beneficially,  or  to  the  largest  amount :   I  am  flit> 
suming  that  he  is  interested  to  so  much  larger  Att 
amount  than  the  legatee  who  approslthes  nearest 
to  hira  in  amount,  as  to  be  more  than  doubly  in- 
terested beyond  that  next  legatee ;  so  that,  at  th* 
period  at  which  the  estimate  of  his  interest  is  to  b^ 
taken,  namely,  the  death  of  his  undle,  the  value  erf 
his  interest  being  divided  into  two  equal  parts,  ottc 
of  those  moieties  is  larger  in  amount,  or, at  all  eveotli 
not  less  in  amount,  than  the  whole  of  what  the  next 
largest  legatee  takes  under  the  same  will,  or  disposi* 
tion.     If,  unfortunately,  it  should  be  found  in  the 
course  of  the  enquiries  which  will  be  dir^ctedt  i^ 
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this  is  not  the  fact  upon  the  principle  upon  which       1833( 
those  enquiries  will  be  directed  to  be  made,  and 
that  5iny  other  person  takes  a  larger  amount  than 
a  moiety  of  the  interest  valued  in  the  way  and  at 
the  tihfi6^  to  which  I  have  already  referred,  then^ 
utidoobtedly,  so  far  forth,  a  change  must  be  made 
in  the  fi-aming  and  construction  of  the  order  and 
tJie  litiAl  decree ;  so  that  the  person,  whoever  he 
may  bfe,  who  shall  be  found  to  come  as  it  were 
irtto  the  situation  that  I  am  now  assuming  Daniel 
Blrk6tt  the  younger  to  stand  in,  namely,  that  one 
htlif  of  his  interest  is  greater  than  the  whole  of  the 
largest  of  the  others,  he  must  be  substituted  for 
Daniel  Birkett,  and  then  the  whole  will  apply  to 
thlalt'(!ase :  but  it  is  most  devoutly  to  be  hoped  that 
thtt'wiUnot  be  fbund  to  be  the  case,  because  it 
Would  completely  frustrate  all  the   expectations 
^ich  bhe  h&s  of  seeing  a  speedy  end   put  to 
Ihfe  )Jroti*atted  litigation ;  and  it  would  be  con- 
fAfy'to  every   probability  which   I   can   collect 
fttWi  Isi  (Careful  vifew  of  the  facts  [and  circumstances 
6f  the  cai^.    I  think  it  must  be  taken  substantially 
tWat  th^fe  is  mo  risk  whatever  of  such  a  result^ 
rt^fd  btehig  had  to  this  bond  of  16,000/.  and  to 
*d  largtfii  irtterfest  of  Daniel  Birkett  the  younger 
in*  the'Mllds  purchased,  and  to  the  value,  at  the 
ttmfe'tof  tbtt  detce^Se  of  Daniel  Birkett  the  elder,  of 
MA  stiare  iXi  the  stock,  estimated  on  the  principle  td 
Which' 1  hatve   already  adverted  with  respect  to 
thdte  lAiiA^  of  stock.     Taking  all  these  things  into 
atbbtfat,  tHfer6  can  be  no  doubt  whatever  that  one 
itttol6ty'  of  i;irhat  hi^  interest  at  that  period  will  be 
fWtid  'ta  b6  Worth  wUl  be  greater  than  the  whole 
6lih6  hitgeA  legatee  next  to  him. 
'^'l^nW  j^l^b^oi^  to  db-ect  your  Lordships*  atten* 
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,l8?S%i^      tibtt  to  a  part  of  the  case  which,  in  some  respects, 

ioisAN        2ipp<^aff6  to  me  to  be  accompanied  with  great  dii- 

*iiii?M¥     ^ciilt^— I  should  say,  with  more  difficulty  than 

ariy  other  portion  of  the  case,  either  the  general 

pHricifJle  of  the  construction  or  that  which  I  have 

iitd'dbWn  as  belonging  to  this  particular  casre^  tb 

X\i(i  instKtnlent  in  question,  and  to  the  wall  and  tlic 

sthte'  of  ftets  among  the  parties  intet-esttd  ;    I 

ttlhide  to  the  question  of  the  residue.     In  the  first 

T^art^bf  Lbrd  EldoU*s  dfefcred  in  1825,  1' have 

^e^d;]^  stated  tny  entire  concurr^hce ;  io  with  tt- 

^tect  to' the  second  part^  which  only  directt  'en- 

t(itirii^s;  !ahd*  doeis  not  decide  as  to  the  latid,  there 

diVi  {ye  Wo  doubt  whatever ;   but  there  is  on6  Word 

iWitidtidea  into  the  third  part  of  the  decr^  ^hifch, 

tb^'srty  the  least  of  it,  i^  calcukteid  to 'raffefe  gif'eat 

^d6ililit  tipdn  th6  manner  of  dealiii^  with  it  iii  esti- 

itijaftitfg*  Sirah  Wienholt's   claim  with  respect  to 

Ifenliel  Btrkett  the  younger,  and  which' '  {lOssibly 

'hiay  ev^ti  g6  further  than  to  raise  i  ddtibt;  and 

'ititly  iippeslr  to  sanction  the  more  explicit  dddar- 

ktibtt  of  his  Honour  the  Vice-chancellor  ;-iatad  as 

<td  which  declaration  it  is  that  I  differ  much  rtiore 

Htiddly,   atid  hold   an   opinion  much  more   coii- 

fitfehtly  than  I  do  upon  the  parts  of  tlffe  case  to 

•^hich  I  have  already  called  your  attentidtif. ' 

"'  Hii  Lordship    there   says,    *^  Declare  that  it 

**  appears  to  this   Court  that,   according  to  the 

**  tfue  construction  of  the  agreeilient  contkin^d  in 

■^:th6  said  bond,  the  plaintiff*  iind  the  defendant 

^^'Jdhri  Birkett  Wienholt  electing  to  take  irrider 

'^^^the  agreement  contained  in  the  conditio^'  of  die 

'**idid   bbnd,   and   not  to   accept  the  6000/.  Be- 

**  queathed  by  the  will  if  they  are  morfe  beneficially 

^"entitlWi  tindeif  the  said  agreertteht;  are -feiitHIed 
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"to  claim  SO  much  pf  the  testa^to^'j^,  pew^if^      .^^r 

«*  property,  disposed  of  by  his  will,  jjs,  will^  |^p 

"  equal  in  value  to  the  largest  anaouiit  of  wl),^^^ 

"  thereby  bequeathed  to  aoy  person,  or  legf^e^," 

If  it  had  stopped  at  this  point,  there  woi^d.  ii^y^ 

been  no  doubt  J  or  even  had  it  gone  furtjier,  anc^ 

said  "whether  specific  or  pecuniary/'  therpwoi^^ 

have  been  no  objection ;    but  the  words  "  or^'p- 

"  siduary  legatee"  are  added;   ^i)d  his  HQn,9f|r 

the  Vice-Chancellor  removes  j^U  dopbt  ^jtl^  j^ 

spect  to. the  import  of  these  word^iiby  deqj^r^i;^ 

"  That  according  to  thjs^true  con§trycti9P  qf' |;he 

"  agi-eem^nt  conjtained  in  the  conditio^  pf  tji^,said 

"  bondi  testamentary  dispositipns  of  jffeeUol^  sipi^ 

"copyhold,  and  leasehold  estates,  ^|ic^  di^j^p^itipp/s, 

"  wjiicli,  by  tlia  d,ecree  in  tins  cause,, arj^ide^lAr^ji 

"  to  be  of  the  ilf^ture  of  tesit^wentai'y  .^ispps,il|^q^ 

"  ai:^  within  .the. intent ^<ind  meaning  o/  thj9,i?^4 

,"  ogfeetnent :,"  ,  and  l}e  declared  .",^I?^t  ^a^U  .#1^ 

"  3ev^al  ^freehpld  ^ndcppy hold. estates  purch^is^^fl 

*^  jby  i^h^ .  t^sta,tor  af ler  the  execution  of  .^l^e  ,^fi 

"  bppd.and  mentipned  in  the  second  s(?hedy|i^, -fo 

**  tUej^id  s^ftrate  report  of  the  J3th  pf.^up^, 

**  .1826,.  are  to  .  be  considered  in  equity  fqr, ;  tj;^ 

V  pprppse  pf  giving  effect  to  the  true;  intent  ^ipid 

"  meanip^  .of  the,  said  agreement,  as  if  |thp,  sa^ 

j"  realj  estates,  jhad  been  given  or,  deviled  Ityithe 

*f,s^  tes^tpr's  will ;  and  it  appearing  tha,!;  th^.late 

,"  d^fqp^flt,  Dapiel  3irkett  the  yoppgiejv  >  \Yi^^  ttbe 

,",  pmpfl  to,Mf}iom,  by  such  testampnt^ry  4i§po- 

^f^ion^as  aforesaid,  or  di^o^itions  in  th9,;patuKe 

ffiOf,t?;?ta^.atary  dispositions,  the  Jla^'gp^t  beipefit 

f«i  was  givep^  the  Court  ordered  .that  it  fe^  refpjrrad 

"^  ^e.M^ter  to  whoip  tjiis ;  c^vtse  ^ids  re- 

,,^i{iipp/(i,^o.^^  a^  th^^iifleip/)t})P>s. 
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1833.  «  tator's  death,  would  have  been  the  amount  and 
"  value  of  the  benefits  which  the  said  Daniel 
♦<  Birkett  the  younger  would  have  taken  under 
*'  such  several  dispositions  as  aforesaid,  apdOrditig 
^*  to  the  declarations  contained  in  the  decree  tnafle 
♦*  on  the  hearing  of  this  cause  and  in  this  o^def,'if 
♦*  the  said  bond  had  not  been  made;  and  the 
"  Court  declared  that  the  plaintiff  and  the  defend- 
^«  ant,  John  Birkett  Wienholt,  were  entitled  to 
"  stand  as  specialty  creditors  upon  the  estate  of 
♦*  the  said  testator,  for  a  sum  equal  to  such  amount 
^*  and  value f  with  interest  thereon,  at  four  per 
♦*  cent  per  annum,  from  the  end  of  a  year  from 
**  the  death  of  the  testator/* 

Now  your  Lordships  perceive,  that  the  fcdnse- 
quence  of  these  declarations,  taking  them  both 
together,  and  making  no  exception  ad  to  the 
residue,  would  be  merely  this,  that  the  decfree 
would  take  in,  and  does^  as  it  now  stands,  take 
in,  beyond  all  doubt,  the  residue,  as  well  as  the 
legacies,  and  the  gifts,  conveyances,  or  assign- 
ments, and  so  forth,  in  the  nature  of  legacies; 
and  it  makes,  the  whole  together,  the  measure  of 
Sarah  Wienholt's  claim.  Thus  it  adds  to  Daiiiel 
Birkett's  gift  of  75,000/.,  stock  and  money,  taking 
it  in  round  numbers,  his  legacy  of  2500/.,  and 
then,  to  that  775500/.,  it  adds  the  residue;  say 
10,500/.  in  round  numbers ;  and  having  thus  -ob- 
tained the  sum  of  88,000/.,  it  ascertains  that  to 
be  Sarah  Wienholt's  right  under  the  agreement, 
and  orders  her  to  stand  on  the  whole  estate  a 
specialty  creditor  for  that  sum,  with  interest,  from 
March,  1818.  In  other  words,  no  sooner  is  the 
residue,  among  other  gift;s  and  bequests,  used  for 
the  purpose  of  the  calculation^  and  for  an  instant, 
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^^  1%  Were»  fippropriated  to  Daniel  Birkett  the  188S. 
JQimgW,  M  p^t  of  his  share  under  the  will^  than 
it  i^  9U(14@pIy  ta|(ep  from  him  and  given  to  Sarah 
Wignholt,  M  if  the  bond  had  been  read  or  ought  to 
be  n^ads  UOt  that  she  should  b^ve  a  sum  equal  to  the 
gs^tj^fA  b^questi  or  should  have  as  much  as  he 
should  give  and  bequeath  by  such  will  to  any  other 
his  next  pf  l^in  qrpthers,  but  as  if  it  were  to  be  read 
•^  equ^  to  the  greatest  intended  bequest/*  or  "  so 
m\wh  {^  be  shoi^ld  wi^h  to  give/'  or  ^'  so  much  as  he 
^Ou)4  meai)  tP  give,  or  intend,  or  desire  to  give,  or 
^ected  to  bf^que^h,  or  would  have  bequeathed  if 
b^coul^/*  but  for  the  bond.  It  is  plain  that,  by  the 
greatest  bequest,  must  be  understood  to  mean,  the 
gir^te^t^.e^^Ptive  bequest;  and  by  so  much  as  he 
4w>lU4.give  or  bequeath  must  be  understood  so  much 
as  kp  slf Puld  $0  bequeath  that  the  legatee  might  l)y 
pQWibility  tab:e :  that  Sarah  Wienholt  was  to  be,  in 
p^iu  WQ^ds,  as  well  off  as  any  one  of  the  objects  of 
bis  bouuty  should  really  be  by  his  will,  not  as  he 
would  VfisUfi  any  one  to  be :  she  was  to  be  equal  to 
the  be3t  of  the  legatees,  but  not  to  take  as  much  in 
reality, as  any  other  proposed  legatee  would  take 
a{]ipareutly  under  an  ineffectual  bequest 

Another  consequence  would  be,  that  in  no  con- 
ceivable way  could  he  ever  dispose  of  the  residue  to 
apy  one  except  Sarah  Wienholt,  if  it  exceeded  the 
gl^^tpst ,  jGiipgle  legacy ;  because,  according  to  the 
decr^f  whoever  took  it  would  be  the  greatest  lega- 
tee apd  mu9t  give  it  all  up  immediately  to  Sarah 
WMnbpltf  It  is  used  for  the  purpose  of  increasing  the 
abare  pf  the  residuary  legatee  as  a  measure  of  Sarah 
Wienholt's  claim,  and  for  that  purpose  it  operates 
e^^^ually  apd  permanently ;  but  as  to  the  residuary 
l^tgiatef  J4fHF^  it  PA^y  operates  for  an  instant }  for 
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l^S)^ ,     it^  ^  yo  aq^er  used  for  the  fmrpose  lof  caloUlaliolii 

^^0«i     tQ:fln4  out  who  isdhjQ  largest,  and  to  what  amounl 

v/         h^.'n  ike  largest  legatee^  than  it  is  instantly  tran^^ 

'^WffWi    %f^  jo,Vj8r  wvd  given  to  Saarah  Wienholt:   itia 

mp^  thai^  taken  away»  as  my  noble  &iend  semindai 

in^-rrit  ismade  a  specialty  debt  upon  the  estate;,  aiul 

Sarah  Wienholt,  in  respect  of  the  residue  thus  aao* 

n\?nta^y  given,  or  supposed  to  be  given,  forth* 

piupo^e.pf  calculation  as  it  were»  is  to  stand  as  a 

speqi^ity  creditor  upon  the  estate^  to  the  exclilsioa 

of^ll  4n?plecpntract<:reditors ;  an  effect,  I  believe^ 

in,  ^he  jbe;quest  qf  a  residue,  never  before  heaiklorv 

tl^OUght  Qjf.,  ...        , '    - 

4.^.  jtp  thaf;  pfirt  of  the  ;4wree  which  (wders  Sarah 
Wi^^^olt  tp  stan^  as  a  specialty  creditor^  the  most 
ei^trAyaga^t;  coi^spquences  ace  these  r  F^rstythat  in 
ord^jr  (to  majce  her  equal  she  is  to  take  aU,  sup- 
ppsfug  tjxat  the  residuary  legatee «  has  np  other 
le^apy  ;^;  and  nes^t  (which  i3  a  case  that  might  veiy 
well  ha^peja),  that  the  residuary  legatee  loses  all,' 
spj  ^  tp  make  him,  instead  of  being  equal,  which 
is  the, , manifest  intention  and  purpose  of  the.  ia«' 
striixipeqt^  tl>e   most   unequal;  and,   lastly^  ttJ^ 
the,  pprson .  who  was  the  principal  object  of  the« 
test^r*^  bounty,  would  lose  the  whole  bounty, 
wh^il^.  the  .  Qther  would  take  the  whole.    XhisJast' 
cop^^q\4Ppce,  however,  is  to  be  duly  conaideFed;' 
sii}pe,j  ?iccofding,to  the  observations  which  I  mti 
oyf^  lyith^  if:  you  find  it  to  follow  necessarily  from 
th^  ;ag;refiipSftt,   and  it  is. requisite  to  give  ithe- 
p^j;tjf;^eiitrig^^ts  under  that  agreement,  it  signifies 
noting  at  all  that:  that  conclusion  would  deleat^ 
th(9,.jn^pjtijppiof  the  testator  in  his  will..    Yoa 
m};§^,  Joj^k  ^t  >the  Mention,  so  far  only  as  itris'con*^' 
sisi^pt^A^th^Aw*tep«gnanttOjthe  agteetnentl  0 
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""  .Now  it  mayHie  safefy  asserted,  that  therte  is  no  '     ^^l 
iostance  of:  the  intent  of  one  of  the  parties  id  an  - 
agreement  being  so  completely  defeated  as  this 
construction  would  effect.     If  the  land,  stock,  and ' 
bond,  were  out  of  the  question,  and  if  Daniel  Bii*^ 
kett  tile  3rounger  only  took  the  legacy  of  2500/.  ■ 
besides  the  residue,  then  the  equality,  to  secure' 
which  was  the  only  object  of  the  bond,  and  to 
socnrewhith  ought  to  be  the  principal  object  of  i 
your  Lordships'  judgment,  could  be  easily  attainedi 
by  tlividing  the  residue  into  two  parts,  one  of  which 
would-be  2500^.  more  than  the  other;  as  ii\  for 
instance,  the  residue  were  10,500/.,  by  giving  Sarah 
Wi^enkolt  6500/.,  and  Daniel  Birkett  tlie  younger 
4000/^,   Daniel  Birketfs  legacy  of  2500/.   bein^ 
added  to  that  amount  of  the  residue,  would  make 
Sarah  Wienholt  take  exactly  as  much  as  Daniel' 
Birkett  tlie  younger.     But  treating  the  stock  and^ 
bond  and  lands  as  so  much  increase  to  his  legacy, 
we- have  a  mubh  larger  sura.      It  is  needless  to 
trouble  your  Lordships  with  the  calculation  of  such 
portion  of  it  as  is  equal  to  Daniel  Birkett  the 
younger^s  real  interest  in  the  estate  at  thie  time 
of  his  un6le*s  death.     To  make  Sarah  Wienholt's' 
equal  to  his,  she  must  take  as  much  as  he  does. 
Then  we  Ought,  first  of  all,  to  ascertain  what  Daniel 
Birkett  the  younger  takes,  independent  of  the  rt^. 
doary^  gift,  either  directly  under  the  will,  that  ii;* 
25002L,  or  by  gift,  or  by  conveyance  declared  to  ' 
be  in  fraud  of*  the  agreement;  and  to  be  treated  as 
testamofttary.    Thisinclades  the  value,  at  Daniel'^^ 
Birfcetf  s  death,  of-  Daniel  Bu'kett  the  younger^s'  in'- ' 
terest  in  the  57^000/.  stoefc  transferred  td  him  and 
his  wife  jointlyi  and  the  bond  for  16;000/.  assigned 
to  IhxmL  Birkett  alone }  it  alsa  inidddtes  the  valoe^' 


^  iocusnr nf  ram  Roofis  t»  frf»M 

,^$m:     ^  etilM  hiterert  tA  that  time  im  the  esti^teft  piirohMbd 
ii]nifraiiidb<of)tbe  agreements     To^m  equal  pari  €if 

^ 'tfaiis  a»6unb  Sarah  Wi^qholt  appears  to  mi^  ta  lie 

ientkbdiifThat  ^ratoDDt,  therefbre»  must  be  divided 
JfatoJequaJjipaiDtai)  wdi  each  of i. them  takea  one 
•  oioiety  •;   tlnkt  ia^  i^  tlie  whde  of  X)aniel  Birkett 
tbetyotni^ef^aiintereeA  in  the  land  and  the  moniM 
tmt;  the  )/tiine)efI  Daniel  Birkett  the  eld^r't  de^tbt 
-togetlidDolirith  ithe  peouniary  xefik)ue»<  or  .peatduaiy 
rpmpeftjrjcalioulatediat  10,^00/,^  on  whateven  itm9^ 
•>b^  urcieiditidedlnto  tvra  eqMl  part9»  weigive  ea(^ 
,«flibe!jbwKyrpaittd6^iiDaiiiel  JB&rketfe ;  the  younger 
:aiid(Sai»hjiWi^i>h6lU)  Q»e  ol'<  thosei  part^n  .JSy 
I  QivHl  Ifiirkttt ithis  <  youoger  >.  (and  S«r^  \  W«iBhiiAt» 
e>|  teemkitike  plirfciesidkimingJathe  itighi^.i^^ 
;Bbkett)^  ^rdnnger^^ifid  S^ah  WieiihQh}{;4iAd  Ibifl 
ta^0ars(toiihe)tb  bii  the  only  coiipeivable  aiidtcwi? 
taiUmilb  ndyibf  je&otingnthe  purpose!  <»£  tbeiagfaer 
infibtiaM  thedntentien  ef  the  will,  .sa  ft^iaaithe 
will)  ialxidiisistefit  wtth  the  abfig&itioil>  rwhieh  the 
iagfoement'itieantlaieffect.'- M^.-'ii ,»!  .  ^  ,  .  /.;:.,,< 
I  take  it,  therefore,  that  it  will  be  iRPmnhmtiAB 

o|iaiim  I^ri^bipst  to  makeuther  aHerations!  h^Mb  I 

^haT»;  IrtiggesW  w-  r  the  .d«c3lau«bory  p^rtst  ipf  #1(5 

!dtfinie3l  ei*nl8»^,aad.  Ig2&  by  the  hofdiCkm- 

i  4 eUorio^d  /Vice-^QiianceUor* .  r  Jn  tbe  d«Pre»  of 

ilfl26i(>rtnly  ,tbe:WQrd  .^*  r^wdii^ry^^  pugbtitft.he 

v^tcw(d(i{OiM:^bf[)thef dejclaratocyrpaf]^ . qC  thf^  deorefi 

.(Wl^abiwordithcqwa'Ardoubt  op^p  i^iiwdiipowih^ 

v«»»y:haKQ3itiusidi  ihi«i  j^noiir^be  YtceiCbane^Uof* 

fij65^l;^sK^iibe;i>eoe9$aiy<  tO'lmkie.ihe  «4iter^Qiia  m 

iHM)  p9rt  I 'pf  > the!  dee^de  i  in  ; whieh  »the  <  mort^;!^ 

debii«Q4^|bK)rtdf<ittd}  stock  we  a^etttioned^  and  tbo^e 

«9lkek  ftltef^tionsi^  wbiehil  have  last  adwfted  rto; 

jaoflr^kheilrewltjc^ithe  wbol^  wiUib^  tfait;^t^lhe 
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4#bta  nMiat  Im  deducted  out  of  the  pwicmal  etlbt9 1 
that  <  fUl  t)ie  legncies  muBt  ibe  ded  ueted  Ptibef  i  thm 
the'doooi^  whioh  S^irah  Wi^nhd^  qritkoie mbo     "^ 
npmuent  heii,  «elect  XiQt'  to  iBike,  havlngi^tlQetod 
tD>  prGk)eediiat  more  beneficial  taithqnu' upidei^tlhe 

Hgteeinent;  that  inithe  cakulation  there  x>iigktriK> 
biei  deducited  SJOO^  legacy  to  Daniel  Birkett  >tbe 
fdahger  j  that  the  eslAitutte  should<  be^  •  made !  (and 
dkitetiens  givetii  Ibr  that  purpose^  andi  dealaratiflaa 
mmdto  to  that  efibct)'er the  valiieiof  ithadiitefqifa<|ti 
the  rtock  and  ^iii  ttie  bond'  of  i iDan&ti OBivkett  *tUe 
younger,  at  thedesljh  of  his  uncle  vtliatmiicbi^alie, 
li^ether  with  hia  interest  in  kb*  estito  >  of  iD^buel 
Rikett  the^derieonveyed  tq  hitnDiniillBirbJielt 
the  3nDungiBr4urnig  hia  life^iShoidd  >bp  diddbused  4a 
teitaimentil!7V''fo^  the  ^purpose^^ilbio  a^freeoilBiitt-} 
that  ^michi' interests'  atid*  value  >  should'^ be uadfipd 
togetheTii  aiKl  thatth^  whole  aiim^dnoulc^iie  draped 
ititottwioi,  and  one  moiety  giifien  Ho  those  inibQicbam 
iind4r  Daniel  Birkett  the  younger^t-aod^the  dtber 
moiety  given  to  those  whot^pp^sentthe^iinteraKiQf 
' SaMh  Wienhdt  ' -  ...ii    , 'i-rir^i::  ,h  jAin  i 

'  Il'irduldbea  great  abtisraeticM  toitde,*  il^  tntoa^r 
i!^g  further  into  the*  different  pa»t9  cfilie^  iMaitcrf a 
l/^pk>tu  I  should  be 'able  tD  diseoT^^arid  Ir'^iiMil 
nhall)  that  the  Master  has*  suffitHentfy  vc^rtaliito 
^enable  Us  to  state  £ntily  in  tbe^rdei^,  Vithou^ftArr 
ther  enquiry,  the  pareels  atid  the  kiUds  tef >pibpetty 
'^hfd)' ipassed  to  each  individua);>atid'iii>whdti{iifv^ 
pottiou)'  but  it'is  very  po9sfible'4t  miiyibemedeifMy 
tasend  it  back  for  forther^en^irieB  Witb^ha4^ti  io 
"lOttiiQf  of  these  matters4'i  I  hdpe^  hoMreViter;  nq  dwilt 
iphafte? er  will  rimum  u^ik  >tha^  'whibh<a^>^>0art^  jlc 
edrdiiigt64iis  Honour's 'd^OMle^  totbe^past^m  deiiit, 
that  9)attitl  Bil^kett  4lt»t  younger^iia^JtbeilJaigHt 
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1J939.  legatee ;  and  although  his  share  v^illi>e  diminished 
b9^>  the  variations  proposed  in  the  decree,  yet  still 
tbere  is  1  sufficient,  I  apprehend,  to  bear  out  the 
findinfg,  that  -  Daniel  Birkett  the  younger  is  the 
lur^t  legatee^  so  as  to  avoid  further  inquiry. 


> .  1 
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iLord' PlunketL  ^^  In  tlie  decree  proposed  to 
be  nxade-  by  the  noble  Lord  on  thei  woolsack; 
he  asBumes  that  the'  half  of  the  share  wluch 
Daniel  .Birkett .  the  ;  younger  will  be  entitled  to 
will  ibe;:ec^ual  to  the  >gi*eat6st  legacy,  or  not  fall 
short  of  ithe.greatest  Jegacy  or  benefit  (given  to  any 
^erj>per8qm.  >If  any  doubt -^remaina  upoQtliat 
iparti/of  the  case^  itmay  be  necessary  to . fhave  an 
enquiry  dioected  ibr  the  purpose  of  ascertaining  the 
ikctfil^utasj^ell  lusi  I  reoodlect  the  course  lof  , the 
ivguhient  at  the  bar,  the  fact  was  not  contra  verted^ 
'Pierefbrev-ifl  ^ny  thing  which  I  say  on  tiie  eubject, 
I  shall  proceed  on  the  assumption  that, the  fact  is 
^admitted ;( (and  it  apipeai^  to  me  that  it  would  be 
proper  fto  have  a  recital  in  the  decree  of  that  fact 
being' jsa  If  ;  that  should  .be  drawn  lintoeon- 
^tt(Di^ersy^  •  it  may  bei  laecessary  to  have  inquiii^s 
iaibailt  it^  ^and  in  the  result  of  those  inquiries,  if  it 
'tippeavedi-that  any  other  persoa  came  into  the 
'((htiatiort^of  the  greatest (legiai^,  or  if  it  (appeared 
>thM"^Tyy^6ther'  person:  <  was  <  in  the:  situation  bf  an 
ffqtfddi^l^gaiteei  it  might /lead :. to  a  difierent  result 
*S^  tO^thfeJiinode  initwhich  tbefimds  were  toibe 
ftt+ftfeh^dfbr  satisfying  to  tlie  iDepreseaitatives^  jQf 
^rah  Wir^holt  tbatisumto  wiiieh  site  is  entitled. 
'  'live 'fiwt  question  which  presents  itself  to  your 
(E^Bid^MtiOn  'is,'  >Wbat  ig  the  agreemeiit  ithalt .  wis 
^M%et«d  ^to  updn^  the  matna^e  of  Sar^h  >  Jdpson 
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Hvith  John  Wienholt  ?  Upon  that  questiou  I  have  ;^^ 
nothing  further  to  say,  than  that  I  entirely  concur 
in  the  view  that  has  been  taken  in. both  the; de* 
crees  which  have  been  pronounced  —  the .  4ecr(ee 
of  Lord  Eldon,  and  tlie  decree  of  the.  Vice-iChw^' 
cellor;  and  in  the  opinion  expressed  by  the 
noble  Lord  on  the  woolsack.  It  is  not  to  be  mea- 
iBiired  merely  as  a  transaction  governed  andvhmited 
by  the  penalty  of  the  bond,  but  it  is  to  be  taken  as 
a  marriage  contract ;  and  the  agreement^  which  is 
recited  in  that  bond  as  a  marriage  contract,  ib  ta  bfe 
^rriedinto  execution  by  this  Court.  .  YourLarcU 
ships 'will  observe,  that  it  is  not  •imipaterialtQ«th;e 
Argument  that  this  bill  is  filed,  not  iipon  anyad- 
taitted-'legial  right  on  which  a  party  could  pioeeefl 
In  a  court  of  law;  but  it  is  founded  on  wihat  10 
tindonbtedly  an  equitable  right  id  havef a* specific 
execution  of  thie  agreement  implied  in  the  bondt 
^according  to  the  ttue  and  just  and  reascmaide  o6t- 
"St^uction  of  that  agreement.  <>  )•  \(\  ii. .  i 
^^  •  The  next  question  is.  Whether  this;  beiiig  taken 
%c>  be  a -marridge  contract  is  applicable  to  person^ 
estate  Only^  or  both  to  personal  and  real^st^tesi? 
If  it  were  necessary  to  decide  that  question  ^I  thdJik 
in!  the  result  it  does  not  become  necessary^  I  ^houUl 
bilvetio  besitatioiv  in  saying,  that  it  must  bet  taken 
'as' an  agreement  applicable  to  personal  astatic  iQi^y* 
^>  Then  the  next  question  will  be^'  Whej^h^^dlt 
-being  an  agreement  only  relating  to '  p:^ffo|^ j^- 
tnte;  the  real  estate  is  orinota  aec^n^)^{iQf  tl^ 
^performance  of  that.agreemeot?' ; . If  i4 , w|^^«  jp^fi^p- 

baryto  decide  that  point,!  should  .bftVe/nftiflW- 
^ticulty  in  saying  also,  (and/so  litakq^th^ild^^jpe  of 
-LAord  Eldonto  have  gone  the  length  4>f(d€i^u;ft§s 

«a  that  poiot,>that  the i  real i^t»t;»  i«ufo>il>ftj$»*- 


J^<|g;i     i^d^rbd  M  ttntch  a  tte6\»iiy  fat  tii6  ^t^oMii(iiM>tf 

^jjj;;;^  '^J  The  wext  ^tiejtloii  is^^  Wh«t  is  ttie  eJrteiit  «tf  Ae 
i^eetneAt,  and  what  is  to  be  the  tneaiure  bf '  thb 
^m  to  be  paid  to  the  ttiistee^  for  the  use  of  Saiiih 
Wienholt  iitid  her  issde  ?  In  other  wordi^  Wbil* 
the  cotisthictioti  that  this  Court  is  bound '  to  i^t 
\spbh  the  irofdh  ifi^hich  hate  been  uted  in  tha*  putt 
t^  tite  bond  ^hich  eontaitis  the  marriage  eonthi<M;  t^ 
Ttm  Utvtti  are,  that  the  Uncle  of  Sarah  Wienhi^'^ 
Dattiei  Bii'kett  the  elder,  binds  himself  to  giV^  Mf 
mifch  M  the  ^aid  Daniel  Birkett  by  his  wiH  aball 
gite  o^  beqtteMh  lo  bny  {jeMbn^  Is  the  hteaning 
ti^^is^  thfil'  lie  bind^  him^  to  give  Ho  mdch  M 
))3^  ijlk«'^^ifd«^  hift'  wiU^  by  rite  fbrtnal  wdrds '  bf 
bi#<^iM,.«tt^|)««(n^  it>  had  taken  entire  efitet/iati^' 
{MMto  ^w«Md<>bfr  entitled  tb'rM(»M  it*  to  tntitih'ai 
Heboid >b«<«ffei«u(lllygivett'«Md  substantially  taken 
Wf  ettehi)w>itfOh?<  It  is^^ite-  e^btiid ^bat^yM! 
sfabiAd  iiteeide,  in  tliefirst  inst^n^e^'  Whst  is  -tiie' 
dljBMltif'bf >4hi$f  Supposing  Daniel  Sirkeftthe' 
eliiei)  4iiul  ^  >l|l«i  ^riU  •  given  to  Daakl  ^ifketfe  'th<^ 
3«btiAg«r«flieitate  Mihewlue'  of  io,oelOfliaL)¥tttS' 
AfldiDie^giftiif  theiefctate  c<nild  1^  bon^dered^A  t^' 

cMtetMte^oU  pb«  Wpdn  ir  ad  lidlfiitig'WitAiti  the  tetinft 

o0<!ttterfebnti^<^  'wnd'^»^pi8s»ng'Ms  will  did^'itbt 
eAwtwillfidi^o^iof <i1^'  Md*it'didinot'}»&iM^  bV  %i* 

mSi  #oaldi«fae  mettsureibrbounty  to  i^Mi' wien^. 

faoft  be4bflltiwhi6h  he  inte^Ued^  >bt^  |)fti^c«l»ea  to  ^V^' 
«t«mild  iftibelthat  whieh'he  substatftidllyctf  iidtualiy' 
gicife«>il  (iorioeiv«lt>mti6t!be  the^  leftterif  >to'^Ut  Utty' 
tlUA  oomtrUctioni  uj^ori  the  contract  Wo(iId<!fof  itbti 
rttubttb  >1vhieh  taive  beeni  stated'  by  the'  bclbte  tAMt 
oap^Ht  wodiwirtcyisfe'eA  to  be  quitefext»kvagjt<iti'  NW 
JteiiMiii^ifaiii-  Denaes  «OUld  baye  ihtettllea  ^'^W^ 
4jio-JL  cuov  iivul-'-  <■■■    ■!'..".,  -■•-  ■^..'I'.'ij'     'i  rj  L»:!i 


tttoany  midh contract  as  that  j  because, it  vouW »be      igtwi; 
JO  say,  that  the  measure  of  whafi  Sitf  f^A  W^tiih^t  ift      ^^^ 
», have  is  to  be  the  greatest  legacy. ;  not  jfhk^  is    ...>v., 
{itren  to  any  other  person  by  the  ipartynWrtPwPg 
into  the  contract^  but  Utrhich^s.prpfi^^  (t0iilw 
^veoj  Ulthough  that  party  should  AQt  igftt  it^^ri ; . 

■t  cannot  put  any  otiiet  meaning  pn.l^i?^  ^^ 
tmcl  than  thilt,  that  it  Is  art  und^ltaklng  byJP^i^ 
l^ki^tt  the  elder,  that  lio  persiM  deHvi^g.^l^ 
iiUjdef  hii  will  shftU  take  a  >  greater  ^  bei^fctt^ 
9m*ah  Wienholt  shall  bd  QntitledilontiOiif^f  \Jt^\ 
i^<thetfU6  eonstrtloti«ni:a»Xuadelfitai^dt^iPt'i^; 
dbtitraot between  the  parties.  ThBv^f^i^ol^r^: 
^  Wd«dd  absolutely  tde&at  the  ptirpo^eOst  ,  i^nt  > 
il^.CQtitendedfor  is.iiiis:  thpt  thfl  li^aeyi giv^ tA ( 
Gtaniel  Birkett  the  younger^  the  di9pos|tfQii,,  li^^lher;  i 
icjtualljr  or  constructively  unade  rtestOtq^Oitas^n  iii^f<»  | 
bpna^t  of  the  sutns  fWbioh^havenb^ed^it^anAfdtted 
dMHug  the  lifetime  of  X)|anierBitkett$he<|eld«r^  k 
[jt.ito  consist  also  4?|4iie  entire,  fSums^^ofiWsBrtf. to 
hftte  been  givei^  tp  the  n^phciw  bytth^cre^tduattjfri 
blouse,  IndudiDigi  all  the  li^dedi  prQpeMJr  itiiWbiih^ 
Daniel  Birkett  the  youngeti  (took  ^tintei^est^'uilttd/ 
Bd^Ot  Ihe  landed  pvcfp^ttjf  in  iwhiehittheftt^^Fetsibtir 
bi,,^e  had  beenJimi(ted,.t0.X)f0ifil|Bitfk0Mijlhe) 
ypurtgefi  and  wlpuch  wa3:  disposed  ptf>hyfthatjj1(»b< 
duary  clause  ^  all  tbisi  is  proposed  to>(^f>tsAfiiirtlKfi> 
CQtisideration  as  cohatituting/thenanloitirtircQf  (be^ 
legacy  given  to  pani&l  :Birkett  tbentiepANMiMri  ffari 
w)^at  purpose  i?  fpr  the  pUi^^ea^  of  flakiligf  iii  Mn^i 
fipipa  him  immediatejiy';  .4triaigivi^a.'tO)himhot'fbr 
t^^  purpose,  of  :ei>joym^t^  buljattidigivmft'io  Uib 
il^ldrefy  for  thei  purpose :  pf  being  a  tapleitnliie/QfithEt 
'^hich  is  to  b?  given  to  Saiab  Wl^bQli|,»<QrihMe 
dj^jl^ying  m^v  t  ihen ,  l, :  .tbereforef j  c<mlidbtT;ikfti  ( 
tibe  tbdly  rational  conclusion  at  which  yotir  Lind- 
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iB^9.      ^Iijps,  Cfm  Birrive,  is,  to  adopt   tlie  construction 
'^^o^      W9Pi^^S^  ^y  ^be  noble  Lord  on  the  woolsack. 
*^-  .  ,T|ij^jff^^  ip  ascertaining  what  is  the  measure  of 

1^1^)^^ t.subfit^ntially  given  to  Daniel  Birkett  the 
ypmtg^  there  are  pnly  one  or  two  points  to  which 
I. .^baU .  sh^or^ly. .  call  your  Lordships',  attention.  I 
.i^^i|e  cpncur.  in  the  opinion  that  Daniel  Birkett 
J^(^.elder»  after  enteripg  into  this  contract,  was  not 
4t  ^ib^rty,  for  the  purpose  of  evading  the  contract, 
^itjber  to  m^ke  any  present  disposition  of  his  personal 
property,  or  to  convert  his  personal  property  into 
.yeal  estate.  The  cases  referred  to  by  the  noble  X^rd 
.9IV  .the  woolsack  are  not  exactly  the  same,  in  cir- 
.ciupfistances,  as  the  present ;  but  the  principle 
established  by  them  furnishes  precise  grounds  on 
which  to  proceed,  in  arriving  at  the  proposed  con- 
clusion. It  is  perfectly  true  [that  this  case  does 
not  resemble  the  cases  cited  in  all  the  particulars. 
In  this  case  it  was  quite  competent  for  Daniel 
.  Birkett  the  elder  to  have  disposed  of  the  entire  d 
his  .property  by  any  gift  in  his  lifetime.  The  case 
contemplated. by  the  contract  is  the  making  a  dis- 
jkosition  by  his  will;  and  the  provision  is,  that  if  he 
shoujid  make  a  disposition  by  his  will,  and  give  a 
lafg^f/Bum  to  any  one  person  than  that  which  he 
gaire  to  Sarah  Wienholt,  by  will  or  income  other 
way,<islie>  shouki  be  entitled  to  compensation .  to 
th^  amount*.  The  provision  is  against  the  dis- 
posUionby  wilL  If  Daniel  Birkett  the  elder  had 
chosen  to  convert  his  entire  personal  property  into 
real  estate,  and  had  left  it  to  descend  to  his  heir 
aftlawy  no- person  could  have  found  fault  with  it. 
Theipfinciple  of  the  cases  cited  by  the  noble  Lord 
applies  to  this  case;  for  they  go  the  length  of 
establishing  this  rule,  that  if  he  makes  a  :didpo- 
.  sition  in  his  lifetime  of  his  personalty^  or  changes 
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hte  pemmalty  by  purchasing  real  estate^  if  thtt  18«*. 
is  done  'for  ^e-  purpose  of  evading  tiie  perfonni-  ^^^^ 
ttoce  of  the  special  Contract  xilrhich  he  had  en-  ^^^,» 
tered  into,  and  efndbling  him  to  make  a  disposition 
"whit^i  isi  in  efiect,  a  testamentary  disposition,  al- 
though •  it  purports  to  be  an  act  inter  vivos^  that 
shfdl  'not  be  allowed  to  be  done,  and  shall  be  cor« 
rected'  by  the  established  principles  of  the  court 
That  being  so,  his  reserving  a  life  interest  to  him^ 
9elf  in  the  personal  property  which  he  transfers,  oi^ 
his  reserving  to  himself  a  life  interest  in  the  real 
estate  which  he  buys,  making  that  real  estate  the 
subject  of  disposition  by  virtue  of  the  residuary 
clause  in  his  will ; — all  this  shall  be  evidence  that  it 
il^  fraudulently  done,  and  for  the  purpose- of 'de^ 
fbating  the  contract  whioh  be  had'enterqd  intoi  '  '^ 
This  principle  rests  not  merely  upon  the  autborrty 
of  the  cases  cited  by  thenobleLord,  biart  it^tobe 
infttl'ed  necessarily  from^  the  terms  of  the  deofetnl 
drder  |>ronotinced  by  Lord  Eldon,>  because  he^erni* 
dently  contemplated  a  case  not  onty  with  reqpeqt46 
th^  transfer  !of  the  stocky  but  tha  real  >  prpportr^? 
thie  i  possibility  of  a  case  in  which  the  trani^r  <0( 
personal'  property  into  the  purchase  of  real  esUvM^ 
might  be  a  fraud'  upon  ^a  contract  of  thi»  descxip^ 
tion^  and  if  it  is  possible  that  •a  oase  ^  "that  kind 
could  esdsti  it  appears  to:  me  IhaA^the  eiridence 
which  has -been,  adduced,  and^iupon.iiwhich  <^^ 
Vicie-Ohanoellorhas<  acted'  in  the  decree  (whiofa^ 
faa9 ;  proDonnced^  i»  >  most '  cogent  '>  and  i « deofsir^  <  on 
thisi  subjectJ  I  therefore  entirely  concur. in)  the 
opindDn  that^'  in  estimating]  the  valuer  of  vwhati;haB 
been'  given  by  testafoentary  dis}x)siti0ln!  ito  Dianiiel 
Birkett  the  nephew,  you  aw  to  take  jato  ioonsidfii^. 
atioii '.  the  atook  which  has  bera  traBsleri!edi(luid> 
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Ii6*i;       Msd  the  real  estates  which  have  been  purchased, 
^'^^     «dd  which  are  the  subject  of  the  Master's  report. 
#ikk^(A}«     **^^"  -^titnating  that  value  there  is  only  one  par- 
ttevilar  point  upon  which  I  shall  think  it  necessary 
t&  Ttit^e  an  observation,  and  that  is,  with  respect 
tb'  the  stock  which  has  been  transferred  to  Daniel 
Birkett  the  younger,  and  to  his  wife.     If  it  rested 
ftierely  upon  the  transfer  of  stock  to  Daniel  Birkett 
the  younger  and  his  wife,  I  feel  the  great  force  of 
the  argument  used  at  the  bar,  — that  it  would  be 
difficult  to  contend  that  Daniel  Birkett  the  younger 
did  not  take  the  absolute  interest  in  the  stock,  be- 
muse there  may  be  very  great  difficulty  in  saying 
that;  if  he  chose  to  convert  the  stock  (although 
upon  the  face  of  it  the  transfer  was  made  for  the 
benefit  of  his  wife,  in  remainder,  as  well  as  for 
his  own  benefit),  he  could  be  restrained  from  doing 
so;  but,  for  the  reasons  assigned  by  the  noble 
Lord  on  the  woolsack,  the  case  assumes  a  totally 
'different  complexion.     This  does  not  rest  upon  an 
^$<At  inter  t)hos.    The  case  of  the  Plaintiff  rests 
^^npon  this  ground,  -— that  the  transfer  is  to  be  con- 
^idefed,^  not  as  an  act  inter  vivos^  but,  being  a  fraud 
•upon  the  contract,  it  must,  for  the  purpose  of 
^givittg!i  effect  to  the  contract,  be  considered  as  a 
ft^tadiefotary  dispositk)n.     When,  therefore,  in  the 
^iMNitempltttioii  of  the  Plaintiff  in  the  cause,  and  in 
•fb«^4sof)teMp}atibn  of  the  learned  Judge  who  pro- 
«^fi^u«ided''(}ht&  order,  this*  is   pronounced   to  be 
ttitleatedg^  AfcC^as  a  transfer  of  stock,  but  as  a  legacy ; 
dItUtis  tdrbe^so  treated^  no  doubt  can  be  entertained 
^ttftke'tobjecli'^If  Dfaniel  Biricett  the  youngs  had 
-aMMtilbdi  bifaks^f  of  l^e  legal  cohseqiiefices  df  dierdis- 
Jpositkm  miKie  by  theti^ansfei^  or  if,  after  the  death  t)f 
'Dimtel' Birkett  the  elder,  he  had  availed  himaelf  of 
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his  legal  I  character  fof  6xeciitoi\f(^J>aenieVi9irUett  ^A^i 
the  elders' *  and  ichof^ent  f  to  .gOi  fee  the  Bonk^iwd^dfii?  ^m^mT 
aired  *o  hawe  th^  stocfc  transfenred  r  lixntQi  this  rdwn  ^ 
Damek^  it  is  ^  ck^rc <  that»  >up<Hi»  appHcalion' tQj  a,  0wt% 
^.equitjf)  be  ;iVQuld  haye  beep/^jmned  ircmtd^t 
maodiDg ithe^stocki,  and  the  Bank  would  have,  heeii 
enjoined  fVom  teansferring  it  to.  husi^Mand<  the  QOiutk 
of  i  eqtdt)!;, would  have  dealt  withJt  m  the  0as6»off  a 
legacy  9  or^  if  he  went  into  a  court  aa  ai{>lauUiffy)to 
claim  the  benefit  of  the  legacy,  it  ia /quite  mpos^ 
sible  that .  he  could  have ;  got  deoreed  to^  him.  wy 
thing  more  than  that  which :  he  was ,  tiotitledi .  t» 
receive, ---*the  dividends  i^n  the  stock  >during.tb9 
joint  lives  of  himself  and  his  wife^.  and  that,)  ia;ith^ 
eventof  his  surviving  his  wife,  he  should nbe  ear 
titled:  to  have  the  ^ sum  transferred  .•  to  him. ;  bul;^  in 
the  event  of  the  wife  surviving  him^  it  iwould  he- 
longto<her«  1  ,  n  1   ^jnc   ;  ♦^ 

Then  this  question  becomes  imateriid;iOnlj<  fori  thie 
purpose  c^  seeing  what  is  the  value nofrtbis^) parti- 
cular stocky  as  an' item  in  making  up^tiu»eatiflBate;8f 
of'theJegacy  which  Daniel  Bifkettthe>yoimgertds 
entitled  oto^'  ThaVcan  be  estimafted  only;!uiL<)this 
way^  *^It  iS'Very.true4;hat  it  iatalaie  takeniinoti^o- 
ccMrdiDg  to  ^fche  event  which  happenedpbiioawQ  the 
wife  sunvirved^himiiiaAd  became''iint»tled'3(tD;tthe 
whole;  biilit  mustibe. taken  aocomliv^itoiwhatniH^ 
th€i  va}iie  At  .the  ^  tiine/4>f ^tbei  deatht  pCi  fcb^/te9lataf, 
and  wha^  ^vms  the  va)ue«(^  th^ibusbW'fe'iol^imt 
init  dwmi^  1^  jointiives'pff  bifiiseli*,aiid  iiA9»iwift» 
and^tb^tvalu^nof  the  TeYermonaryr  intMest  ibithe 
eMent^of  Jhi3  9Ufviviiig?hisjWt]fei  t  iThe)Cotiduflioiif<is 
this^ith944a<eakulattng,,the  vliiue  ofpSatiieJlifiJc- 
kcilt'ia^iii^terestity^U}  aneitoitokeitha  entinaiMiount 
of ii^4Um3.andf.the  stack  ^hichttweyaitrMisfQmid 
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i^i^l  to  hitD^  90  far  a&  lie  Imd  an  interest)  ainl  you  are  to 
^^^  take  the  entile  amount  of  the  bond  aasignisfd  01^ 
^  _  tor^iim^ !  to  iac  at  >  be .  bad  an  ii^rest  j  aad  you  are 
alM^Ua  take^  the ><a(inoi]iit  din  vaiue>  of  >the  fie^etal 
eMtfteii  "whidi  have  been:  purchaaed^:  soifac^ui  he 
hadatf  Hmerestinthiiinif  TMoaa estate  ttet^d^ri 
endy  ciccarastanced :  lihetdiinitatftOBs  are^di^er^iii 
Inir$onie  ^  tketa  he  takes  la  dife  ioterett  im0e# 
diately:i)poftlhei  death  ^f  ]>amdi  Birkett  tfie  Mder  $ 
ki '  othirst  (9f  them  hei  lakes*  a  iQpre  lemote  A^terest  i 
in-  otbtrs  i  he  «take9  itn  t^Itene8li  only  under  the  resi« 
duaryniciauset  in  the.;;wiU  <9if  Daniel  Birkett^he 
elder^itbub  i»  some  afithemiani  lesitate,  <vith hIh 

Bdrkm^tb^  elder^  and*  those  idtimalevfniaixiderft 
in'  fc^'pasded  'tdK  J^aniel ;  Bickett  tbe/nepbewy 
ttUfd^r )the>  iesidofliir^dauBe  in  the  wilL  : '  ^  jthese 
sum^t being  f>at  together,  and  a  value;  being  put 
u^n  4:haid  )l»verai  interests^  whetherj  immediate  oe 
rev^iisitinlKry^  tbe^whdie  amount  of^'thisjiwiil  fprm 
^tm  emirn  bl^^lie  legacy  (whiGh  .was jgiyeniboj  Daniel 
^Bk^kiMt  nh^ifonpget^  idiieh^  Ixyj^the  terms,  of  the 
dMfM/ ik'considered' bs^a^testamenthi^  idisj^ositb 
IHveiy^^hil  i^aliiobjec^Jthe  jsubstance/.df  tfaeiooBH 
tract  between  the  parties,  is  effected  in  tbfisjvafyv''^ 
that^Baui^Bitkettitheiyounger  >ieaiilil  Mkitake,iiby 
yit^MP^  ithes^t  several'  bequests  fandjidevisei^'  a- 
gg^edtefJbqnefitiithaDf Sarahi  Wienhoky  oathiise  de^> 
riviilg  mideirjlier  are  eiddtled.  to  take*  IFhat^urbfe 
ctfcisMbd^in:  notbtfaei^  way  tiian  i thatvwhidi  i$}sugfi 
giestediiby  the  noble)  -andleanied  Lolidl)  uppor  ther 
wtohMKdb^iaiaaiely^  yduarb&rsl^to  oansiderjvhmfciib 
isM^ad  Oaaiiel^iBirkkt  the  youogo^r  actiially  gMs^i 
tM)t^«iFilaithtiiwitirprofessi^d  to  girve^him/  hr  tfltfae--: 
isiUtw^ointeddnfitVijie  does  not  get  it^  andj.tben  t 
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you  are  to  ascertain  what  ii^  tbeeBtire  amount:  of      l«9Bi 

the  legacy  so  computed )  and  then  you  are  to  H^ 

vide  that  into  equal  portions,  giving  to  )iiim<^06 

moiety,  and  giving  to  Sarah  Wienholt  the  otbdr 

moie^.    In  that  manner  the  contract  is  substan-i 

tially  affd  properly  executed,  beoanse  iw  pertosl 

then  gets  a  greater  amount  in  value  tbau  Msrsyi 

WienhoH.     But  yet  I  think  it  is  necessary  agaiit 

to  state  that  these  views  are  fbunded  'Upon  the 

supposition  that,   dividing  this  l^acy  of  ^Dliniel 

Birkett  the  younger  into  equal  parts,  the  fniotety 

shall  stiU  give  him  the  greatest  legacy  iSDder>  the 

testamentary  disposition*  If  that  is  not  the  (fact,  >dr 

if  there  IB  any  doubt  entertained  upon  the>  subject;' 

or  if  the  parties  conceive"  any  further  ^quiry  id 

necessary,  they  are  entitled  4i>  have  that  enquiry 

directed,  unless  it  is  clearly  to-  hi » collected  ihMO; 

the  report  of  the  Master  that  that  fact  is  celtified» 

I  say  k  is  necessary  that  that  £u;b  shotidd  ibe'  ^enpljU 

citly  understood  on  all  sides^beoaus^ifat.tuma 

out  that  it  is  not  so,  it  may  make  a  dii^Debee^  naff 

only  as  to  the  aniount  of  oompeiisatio^  rwbic)) 

Sarah  Wienholt  >  is^  to  get,  but  ae  to  the  med^i 

iR  which  the  payment  of  that '  sum  is  to  <b^ 'j9|)!- 

propriated*^ '  •'.;.'-••.  'i*   •»  i   ^'.'.vi'x!  r-w-n 

If  Bamel  Birkett  the  younger  itKkeisifHichj  Mir 

amount  that^  one  moiety  ^  eicceeds^  the  >  grdatesjl  ^0-> 

^cy  givtett  to  any  other  person^  <  it  i  lia  ^qulte '  e]wf:^ 

that  JQsticfeUs  dobe,  •  by  taking  fitmi  him  <  thei  oth^ti 

inoietT^  aiid<  giving  it  to*  Sarah  Witebelt  :nif  ItlnatliS; 

not  sDy  a^  diflferfent^cimffideratiota!  might  Aride^T  I 

thiiriii  at  iig'qinte  essoitial  torrhavejthatrsuflktetitly/ 

uodcarstttodtitt  tke>  outset^  HWbethtot'  thisria:t6  berfo-, 

settdd  iflt  the^deoretal^ordttT'te  ap  ttJdmittediAet  nii 

the<)c)aML^  I^entifelyagrefe  botbifttbetconpfiisiba 
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i^Hd.      WyfAilah  iSnJe  «oble  Lord^  on  fthe  ^woolsack  has 
^^^     d*iiie?-'4nd^' i*ith •  the* gfSMo^  tipon  mhmtirhe  has 
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>  4lUyrfadai^tt^&ei:tJheLof^ 
lteip*r)iaMie»f  tiisseaibled^' find  aod  deolarev*  J*^  -That 
^itbi6  Several  votuntat^  di9)iC6itions  of  per&onal  estate 
^  mad^^by  th&  teafotor  in  his  lifhtiiue,  ^  mentidiled 
^^'  Wlhi6  firstfidyedtite  to  the  M«^r^a  separate  report 
^/ »<)f  the^Idth  dayof  Jinie,  I8«6i  ate  tobecojMidcfed 
'^<  ini>equit3r^fi>r  the  purpose  ^fgwingefifeet^ to ithe 
'^  tnke'-intent  and  meaning- of  the  lagFeeiaeDt'CoiN 
<<  tained  in  the<:ondition  of  the  bond,!  lU  theiplead- 
**  l^  mentioned,  as  having  the  same  eflfeet  as4f 
^  iSke  personal  estate  so  voluntarily  di^sed'  of 
*^ 'h^  been- bequeathed  by  the  tesiato9^s  triZ/rto  the 
••  persons  who,  after  his  death,  were ;  intended  to 
5^t take  the  benefit  of  such  dispositions;  and  that^  in 
^f< estimating  the  value  of  the  ben^ts  given^to 
t<*  Daniel  Biirkett  the  youngs,  as  herein-after  nteth 
.^  tioned,  the  Master  is  to  consider  wiiat^  atthe 
'<*  time  of  the  death  of  Daniel  Birkett  the  elder, 
^'^•was  the  value  of  the  interest  of  Daniel'  Birkett 
*<  the  younger  in  the  sums  of  thirty -sffoen  thousands 
l<<>  pounds  three  per  cent,  annuities,  and  ^twent^ 
Hitliousand  pounds  navy  five  per  cent,  annuities^ 
^^f  :during  the  joint  lives  lof  him  and  his  wife^i  and  in. 
-^.Vj)eq)ecti  lOf  his  contingent  re veisionaity interest; 
if>aod|  auch)S]UM  is  to  be  considieryed  asja  bequest 
'f(S  tOiC)aiiiel(£|iikett  the  y^unger^^  i  Audi  the* jM^ter 
t^.^iis^lee^to  add  'to*  that  sum  tbei band . ioc  aibsteeti 
t^itboi»tand  jpoundsnia^  the  jpieadings  i^ne&iticmeoj, 
JhasiigAedjitOi  the.  i  said  iDani^  iBirkett«.tbe(|f  onager 
"  in  the  year  1811."   lAnd  the  Lords  further  find 
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and  declare^  <<  That  all  the  real  estates  vhioh^ar^       l$$4* 
**  stated  in  the  said  separate  report  of  Master  >WU^      ^jQ^ 
••  son  of  the  13th  day  of  June,  18?6>  and^tli^  ^fify^j^     ^^^ 
**  schedule  thereto,  as  having  been  purchased  after 
the  5th  day  of*  April,  18(H;  and  in  which  pur- 
chases, or  by  any  subsequent  coHveyance^  Daiuel 
^'Birkett  the  elder  retained  any- interest  forMhi9 
^*  life  or  in  fee,  and  gave  any  interest  to^  Datuel 
^  Birkett  the  younger,  ought  for  the  purpfi^^ai 
**  the  said  agreement  to  be  considepred  asi  pqraepal 
^  estate,  and  as  if  made  the  subject* of  tesliamjeotary 
**  disposition  to  Daniel  Birkett  the  younger^}  and  to 
'^  be  dealt  with  as  part  of  the* residue  in  soiai  as 
**  Daniel  Birkett  the  younger's  interest'  is  con- 
*'  cemed.    And  it  is  •ordered,  that  it  »be  referred  to 
**  the  Master  to  whom  this  cause  stands  refi^rred^  to 
<<  enquire  into  the  particulars  thereof  and  of  rth« 
<*  sums  of  money  invested  in  such  last-mentkHjied 
**  purchases ;  and  also  to  compute  what^  at  the>  one 
^'  of  the  testator's  death,  was  the  attountaodn^alue 
<<  the  benefits  (other  than  any  share  of  the  residue) 
*^  GIVEN  to  the  said  Daniel  Birkett  ^tbe  younger, 
^*  having  regard  to  the  •  declarations  oontainfiA  in 
^  1^0!  decree  made  on  the  ihearing\  of  this  oause, 
*^  and  m  this  order ;  and  the  Master  is  also  tdien- 
<<  quire,  whether  or  not  the  total  amomit -of  iDaviel 
<<  Birkett  theyounger^s  share^toalei^afced^affaard^ 
<<  ing  to  the  directions  herain/cDnt«iiied;iatfthettes^ 
**  tator^s  deaths  was  greater'  than  the  diarej^paiccr- 
^  lated  at  the  testator^s  death,  of  ain}iR  other  pim6h' 
<<  benefited  by  Daniel  Birkett's^i!riU^ioi^ibyi;^fte  0r 
^  conveyances  made  to  such  othto  perseki^  ^httt 
<Mn  which  the  testatov  Daniel  B^ketti  the  <«bler 
*^  retained  anf  interest.   And  it  is  fiirtkeb  ileolsDed, 
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18BS.       <<  that  the  plaintiff  is  entitled  to  a  sum  equal  to  the 
**  amount  of  the  greatest  sum  taken  by  any  legatee, 
^  either  under  any  actual  bequest,  or  under  any 
^  disposition  herein  directed  to  be  considered  as  a 
"  bequest ;  and  that  if  Daniel  Birkett  the  younger 
«  has  such  greater  share,  the  plaintiff's  demand  is 
*«  for  an  equal  share  to  his.     And  it  is  further  de- 
<<  clared,  that  the  demand  of  the  plaintiff  is  a  debt 
**  by  specialty,  and  as  such  entitled  to  priority  over 
<*  both  the  simple  contract  debts  and  the  legacies, 
"  whether  residuary  or  otherwise,  and  that  the 
•*  whole  of  the  property  disposed  of  by  the  will 
<^  under  the  description  of  residue  is  applicable  to 
*<  dischai^e  such  debt  to  the  plaintiff;  and  if  that 
<<  fund  shall  not  be  sufficient,  then  that  the  shares 
**  of  Daniel  Birkett  the  younger,  and  Sarah  his 
<*  wife,  are  liable  for  satisfaction  of  the  plaintiff's 
^*  claim  to  abate  in  proportion  to  the  amount  of  the 
"  benefits  taken  by  them  under  the  will,  or  by  con- 
"  veyance  or  gifts,  in  which  Daniel  Birkett  the 
"  elder  retained  any  interest  during  his  life.     And 
"  it  is  further  declared,  that  all  the  clear  residue, 
**  after  making  satisfaction  to  the  plaintiff  as  herein 
<<  directed,  and  after  making  the  calculations  and 
<<  taking  accounts  as  directed,  is  divisible  equally 
"  between  Daniel  Birkett  the  younger's  personal 
"  representatives  and  the  plaintiff.    And  it  is  or- 
<*  dered  and  adjudged,  that  so  much  of  the  said  de- 
"  cree  as  overrules  the  exceptions  be,  and  the  same 
is  hereby  affirmed ;  but  if  it  shall  be  found  that, 
after  midcing  the  calculations  directed,  any  other 
person  takes  under  the  will,  or  by  conveyance  or 
"  gifts,  from  the  testator,  in  which  he  retained  any 
*•  interest  during  his  life,  a  larger  share  than  the 
"  plaintiff  shall  have  by  the  directions  herein  given, 
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*•  it  is  further  ordered,  that  the  said  cause  be  res 
**  mitted  to  the  said  Court  of  Chancery,  to  proceecl 
"  therein  as  shall  be  just  and  consistent  with  this 
**  judgment." 
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*«  then  and  in  such  case  it  is  ordered,  that  no  dis-       i*3S.* 
**  tribution  is  to  be  made  until  the  further  direc-       ibaliT 
«*  tions  of  the  Court  shall  have  been  obtained.   Ati3      ,  ^ 
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ENGLAND. 

(court  of  chancery.) 

Caroline  Roblet,  Widow,  Wil-  i 
LiAM  Blake,  and  James  Cun-  I  Appellants ; 

NINGHAM  -  .  .    J 

Charles  Brooke        -  -         Respondent. 

William  Blake  and  others  -    -    Appellants; 
And  the  said  Charles  Brooke    -    Respondent. 

By  articles  of  partnership  made,  in  1802,  between  R.  and  A«>  it 
was  agreed  that  a  mercantile  bouse  should  be  established,  and 
carried  on  for  the  sale  of  West  India  produce  on  commissioD, 
and  the  supply  of  stores  to  planters,  &c. ;  that  R.  should  be 
interested  for  profit  and  loss  in  three-fourths,  and  A.  in  one- 
fourth ;  and  that  the  partnership  should  not  advance  money  on 
loan  to  any  person  without  the  previous  particular  consent 
of  all  the  partners. 

B.  was  privy  to  this  deed ;  and,  by  other  articles  of  even  date,  it 
was  agreed  that  B.  should  be  a  partner  in  the  concern,  under 
R.,  and  should  be  interested  for  one-fourth,  to  be  deducted 
out  of  the  share  of  R. ;  and  it  was  provided,  in  case  of  the 
death  of  A.,  that  his  share  should  be  divided  so  as  to  give  to 
R.  two-thirds  and  to  B.  one-third  of  the  whole  business. 

By  a  deed  executed  in  March,  1804,  it  was  agreed  that  the  part- 
nership should  be  dissolved  as  to  A.,  and,  in  consideration  of 
bis  retiring,  that  R.  and  B.  should  pay  for  his  use  2,668/.  and 
2,500/.,  for  which  acceptances  of  the  firm  had  been  given, 
and  that  all  the  property  of  the  partnership  should  become 
the  absolute  property  of  R.  and  B.;  and,  accordingly,  the 
partnership  property  was  by  the  deed  assigned  to  R.  and  B. 
generally,  without  specification  as  to  the  proportion  of  their 
shares  and  interests  in  the  property  so  assigned.  The  bills 
accepted  by  the  firm,  as  the  consideration  for  this  assign- 
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ment,  were  afterwards  paid  out  of  the  funds  of  the  continuing        1859. 
partnership. 
By  a  deed  executed  in  June,  1804,  to  which  R.  and  B.  were 
parties,  a  debt  of  94,511/.  Is.  Gd.,  secured  by  mortgage  upon  a 
West  India  estate,  was  purchased  by^  and,  with  the  securities, 
assigned  to,  R.  and  B.i  in  consideration  of  a  sum  of  69,51 1/« 
Is.  6d.    By  another  deed,  of  even  date,  reciting  that  the  pur- 
chase money  was  to  be  paid  by  bills  which  had  been  drawn 
upon  the  firm  of  R.  and  B.  by  the  assignor  of  the  mortgage, 
the  estate  was  charged  with  the  payment  of  the  bills^  and  R. 
and  B.  also  covenanted  to  provide  for  the  bills  when  due. 
After  this  purchase,  various  deeds  were  executed  by  the  mort- 
gagor, giving  further  interests  to  the  firm  of  R.  and  B.  in  the 
estate  upon  which  the  mortgage  money  was  secured,  and 
other  plantations.     The  consignments  from  these  plantations 
were  made  to  the  firm  of  R.  and  B.,  and  the  transactions  re- 
lating to  the  mortgage  were  entered  in  the  partnership  boolts 
without  any  remark. 
In  1814,  in  a  deed  by  which  R.  for  himself  and  as  attornisy  for 
B.  granted  an  annuity  charged  upon  one  of  the  estates  called 
H.,  it  was  recited  that  the  plantation  had  vested  in.R.,  in 
trust  for  himself  and  B.,  as  tenants  in  common  in  fee  simple. 
But  the  bills  of  costs  for  business  done  in  respect  of  the 
mortgage  transactions  were  charged  against  the  firni,  were 
so  entered  in  the  partnership  books,  and  were  paid  out  of 
the  joint  funds. 
JR.  died  in  1821. 

In  March,  1823,  B.  filed  a  bill  against  the  personal  repre- 
sentatives of  R.,  stating  that  he  and  R.,  as  partners,  became 
mortgagees,  and  afterwards  owners,  of  the  estates  before 
mentioned;  and  that  as  to  the  plantation  H.>  it  was  purchased 
with  funds  supplied  by  him  (B.),  on  account  of  the  partner- 
ship ;  and  that  it  was  always  treated  as  the  property  of  the 
partnership.  This  suit  was  not  prosecuted;  but,  in  May, 
1823,  a  bill  against  B.  was  filed  by  the  representatives  of  R^, 
and  in  1827,  a  cross  bill  by  B.,  raising  the  questipn  as  to 
the  share  of  B.;  and  it  was  held  upon  appieal,  reversing  the 
decree  of  the  court  below,  that  B.  was  not  intitled  to  a  moiety 
of  the  funds  upon  the  mortgage  transactions,  and  the  retire- 
ment of  A.,  but  to  the  same  share  and  proportion  as  under 
the  provisions  of  the  original  articleci  of  partnership. 
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xJY  articles  of  partnership,    bearing  date    the 
29th    of  November,    1802,     entered    into    and 
iRooKi.      executed  between  and  by  John  Robley  of  the 
first  part,  John  Proctor  Anderdon  of  the  second 
part,  and  Thomas  Oliver  Anderdon  of  the  third 
part,    it  was    covenanted  and   agreed   that  John 
Robley    and    Thomas   Oliver  Anderdon  should 
forthwith  proceed  to  Dunkirk  to  establish  a  mer- 
cantile house  for  the  sale  of  West  India  produce, 
on  commission,  and  the  supply  of  stores  to  West 
India  planters  and  others,   and  for  such  other 
business  as  from  time  to  time  might  be  agreed 
upon,  and  should  be  carried  on  in  partnership  by 
John  Robley  and  Thomas  Oliver  Anderdon,  from 
the  1st  of  October  then  last,  for  nine  years,  to  be 
computed  from  the  dOth  of  April  then  next ;   and 
it  was  thereby  further  agreed  that  John  Robley 
should  be  interested  in  the  business  as  to  profit 
and  loss  for  three  fourth  parts  thereof ;  and  Thomas 
Oliver  Anderdon  in  the  remaining  fourth  part; 
and  that  the  business  should  be  managed  and  con- 
ducted under  the  direction  of  John  Robley,  who 
for  that  purpose  should  reside  at  Dunkirk ;  and  it 
was  provided  that  John  Robley  should  be  allowed, 
out  of  the  partnership  business,  the  sum  ofSOOL 
annually,  for  entertaining  the  friends  and  corre- 
spondents of  the  house,  and  should  also  be  avowed 
tidereout  the  rent  and  taxes  of  a  convenient  dwell- 
ing-house,  and  the  rent  of  a  proper  counting-hot^ 
fmd  his  travelling  expenses.    Audit  yi^a^  thereby 
declared  and  agreed,  that  the  partt)ers]iij{>.  t^r^^y 
agreed  upon  should  not  make  any  ^^\^nces.  ol 
money  or  loans  other  than  thq  pay^i^nt  JTor  in- 
Burances^  fre^hts^  duties,  charges,  and  supply  of 
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Stores  in  the  ordinary  course  of  current  businesf^  1*80^ 
to  any  person  or  persons  whomsoever,  or  become 
security  for  them  for  the  purpose  of  procuring 
consignments,  or  any  other  purpose  whatsoever, 
without  the  previous  particular  consent  of  all  the 
partners ;  and  that  at,  or  as  soon  as  might  be  afte# 
the  expiration  or  other  sooner  determination  of 
the  partnership  term  thereby  agreed  upon,  a  full 
and  final  account  of  all  the  debts,  credits,  pro- 
perty, and  effects  of  and  belonging  to  the  business 
should  be  made  up  and  settled,  &c« ;  and  after 
payment  and  discharge  of  debts,  and  all  charges, 
&c.,  all  the  residue  of  the  partnership  property 
and  eflfects  should  be  divided  between  the  partners 
from  time  to  time,  as  fast  as  the  same  should  be 
got  in,  pro  rata  according  to  their  respective  shares 
in  the  capital. 

Upon  the  articles  of  copartnership  a  memo^ 
randnm  was  indorsed,  by  which  the  Respondent 
acknowledged  that  he  was  privy  to  the  deed,  and 
that  it  was  made  and  executed  with  his  previous 
consent  and, approbation. 

By  other  articles,  of  even  date,  made  and  executed 
by  and  between  John  Robley  of  the  first  part,  the 
Respondent  of  the  second  part,  and  John  Pk*octor 
Anderdon  and  Th6mas  OHvei^  Atiderdbrt  of  the 
third  par^  after  recitidg  the  last-*mentioned  articles, 
John  RobTey,  fot*  hiniseli^'his  heirs,  exfecutord,  &nd 
admifiistrators,  knd  the  R^spoJrldbnt'f6rMms6lf,  hi^ 
heifs,  exiscutdts,  and  aiclMinisiratoi^  w^th  the  privity; 
coiisent,  and  approbatiotif  df  Jc)hh  PWietor  Aifderdott 
and  Thottiad  Oliver  Aniddrdbtf  reftp^tivily,'  attd 
lliomas  Oliver  Anderdon,  as*  fer  las  **«  lawfully 
could  bind  tiiAiielf  tiuittg  fc!i  'tehWtity;  fot^  Mm^ 
self,  his  heirs,  execiltors,  atid  adntiinlitrator^,  rt- 
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1833.  spectively  covenanted  with  each  other  that  the 
Respondent  should  be  a  partner  in  the  business^ 
under  John  Robley,  and  should  be  interested 
therein  .a9  to  profit  and  loss  thereof,  as  and  for 
one  fourth  part  of  the  whole  profit  and  loss  of  the 
business,  to  be  deducted  out  of  such  share  as  in 
and  by  the  first-mentioned  articles  of  agreema:it 
was  provided  to  belong  to  John  Robley  ;  and  that 
the  Respondent  should  bring  in  10,000/.  as  part 
of  the  capital  by  tlie  first-mentioned  articles  agreed 
to  be  brought  in  by  John  Robley ;  and  that  the 
Respondent  should  be  allowed  interest  thereon, 
at  the  rate  in  the  firsl«mentioned  articles  men- 
tioned as  to  interest  on  capital,  and  should  ob-, 
serve,  keep,  perform,  and  be  bound  by  all  the 
clauses  and  agreements  in  the  first*mentioned 
articles  contained  ;  and  that  the  other  parties 
thereto,  and  their  respective  executors  and  admi- 
nistrators, should  and  would  observe,  perform,  and 
keep  towards  the  Respondent  and  his  executors  and 
administrators,  all  the  same  articles,  provisoes,  and 
agreements  in  like  manner  as  if  the  Respondent  bad 
been  a  party  thereto,  and  had  executed  the  same : 
Provided,  and  it  is  thereby  declared,  that  nothing 
in  thp  ^rst-mentioned  articles  contained  dbould 
oblige^  the  Respondent  to  reside  at  Dunkirk,  or  at 
any  other  place  where  the  busines3  should  be 
c^JCriedon,  or  to  take  any  part.in  the  management 
thereof;  ^d  that  the  Respondent  should  be.  at 
liberty  to  carry  on  and  continue,  either  hyihimself 
pr  in  partnership  with  others,  for  hi&  own  um'  and 
)i?enei^t,  all  such  trade,  business,  commer>cef  .9^ 
yndctnimting,  in  which  he  wjas  engag^ .  piieviDUS 
to  th^  execution  of  the  ariticle3.  It  w^also^pro* 
vide,(J>,.in,  c^e  of  the  death  of  Thomas j Oliver 
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AnderdoD,  that  his  share  should  be  divided  so  as       1833. 
to  give  John  Robley  two  thirds  and  Charles  Brooke 
one  third  of  the  whole  business. 

The  partnership  business  was  accordingly  es-* 
tablished  at  Dunkirk,  and  several  ships  were 
freighted  on  account  of  the  partnership  business, 
which  arrived  at  Tobago ;  but  shortly  afterwards, 
the  war  between  Great  Britain  and  France  being 
renewed,  the  ships  and  cargo,  with  the  island, 
were  captured  by  the  British  forces,  and  a  part  of 
such  cargoes  was  condemned  as  lawful  prize. 

The  Island  of  Tobago  having  become  a  part  of 
the  British  West  India  possessions,  it  was  no  longer 
possible  to  keep  up  the  establishment  at  Dunkirk, 
and  the  same  was  accordingly  removed  to  London 
in  July,  1803. 

On  the  ISth  of  December,  1803,  John  Robley 
wrote  to  the  Respondent  a  letter,  to  the  purport 
and  effect  following :  — 

«*  Dear  Sir,  —  As  I  cannot  consider  that  the 
•*  partnership  of  John  Robley  and  Co.  was  ever 
'<  designed  to  be  carried  on  in  London,  or  that  it 
••  was  ever  in  the  contemplation  of  any  of  the 
**  parties  (but  most  expressly  the  contrary)  that  it 
<*  should  be  carried  on  elsewhere  than  in  the  re- 
<*  public  of  France  ;  I  beg  leave  to  state  most  dis- 
<<  tinctly,  that  I  wish  to  have  the  affairs  and 
<<  accounts  of  the  business  of  John  Robley  and 
**  Co.  immediately  wound  up  and  finally  terminated 
<<  without  further  delay.  The  establishment  and 
<<  partnership  was  formed  to  carry  on  business  in 
<<  the  republic  of  France,  upon  the  basis  of  Tobago 
<<  connections :  the  event  of  the  war  has  destroyed 
*<  the  possibility  of  carrying  that  design  into  ex« 
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1833.  «  ecution }  the  consignments  which  would  have 
"  been  made  to  the  house  of  John  Robley  and  Co. 
"  naturally  revert  to  their  former  channel,  and 
"  the  firm  of  John  Robley  and  Co.,  at  Dunkirk, 
"  being  left  without  the  possibility  of  conducting 
«*  any  business,  I  conceive  that  nothing  remains 
"  but  finally  to  acknowledge  and  mutually  the 
"  dissolution  of  the  partnership,  which  has  already 
"  naturally  expired.'* 

By  an  indenture  bearing  date  the  10th  of  March, 
1804,  made  and  executed  by  and  between  John 
Robley  of  the  first  part,  the  Respondent  of  the 
second  part,  and  John  Proctor  Anderdon  of  the 
third  part  j  after  reciting  the  two  several  articles 
of  agreement,  bearing  date  respectively  ihe  29th 
of  November,  1802  ;  and  that  it  had  been  agreed 
that  the  partnership  so  constituted  and  formed  in 
and  by  the  said  articles,  and  partnership  trade 
carried  on  in  pursuance  thereof,  should,  as  to 
Thomas  Oliver  Anderdon  only,  be  dissolved  and 
determined  from  the  day  of  the  date  thereof;  and 
that  Thomas  Oliver  Anderdon  should  retire  and  be 
no  longer  a  partner ;  and  that  in  consideration 
of  his  so  retiring,  John  Robley  and  the  Respond- 
ent should,  at  the  time  and  in  manner  therein 
mentioned,  pay  to  John  Proctor  Anderdon,  on 
the  behalf  and  for  the  use  of  Thomas  Oliver  An- 
derdon, the  two  several  sums  of  2668/.  12^.  5d. 
and  2500/.  therein  mentioned;  and  that  all  the 
property  and  outstanding  debts  and  effects  of  the 
partnership  should  become  the  absolute  property 
of  John  Robley  and  the  Respondent,  and  be  re- 
covered, received,  and  managed  by  them  for  their 
own  use  ;  and  that  John  Robley  and  the  Re- 
spondent should  indemnify  John  Proctor  Anderdon 
and  Thomas  Oliver  Anderdon,  their  and  each  of 
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their  heirs,  executors,   and  administrators,   from       1S32. 
and  against  all  debts,  sums  of  money,  claims,  and 
demands  whatsoever  affecting  the  partnership  or 
any  of  the  parties  thereto  in  respect  thereof;  and 
that  John  Proctor  Anderdon,  on  behalf  of  himself, 
and  Thomas  Oliver  Anderdon  his  son,  should  re- 
lease, assign,  and  transfer  unto  John  Robley  and 
the  Respondent,  all  the  share,  right,  and  interest 
of  them,   John  Proctor  Anderdon   and   Thomas 
Oliver  Anderdon,  in   respect  of  the  partnership 
trade,  and  the  debts,  property,  and  effects  thereof; 
and  also  reciting  that  two  acceptances  of  the  firm 
of  John  Robley  and  Co.  had  been  given  to  John 
Proctor  Anderdon,  for  the  sums  of  2668/.  12^.  dd. 
and  2500/.,  payable  respectively  on  the  30th  of 
April,  and  the  first  of  October,  1804  :   it  was  wit- 
nessed that  the  parties  thereto  did  mutually  cove- 
nant and  agree  that  the  partnersliip,  and  the  term 
created  by  the  articles  of  agreement  should  be 
thenceforth  dissolved  and  determined,  so  far  as 
respected   Thomas   Oliver   Anderdon    and  John 
Proctor  Anderdon,  in  regard   to   the   covenants, 
stipulations,  and  agreements  in  the  articles  con- 
tained on  his  part ;  and  that  all  the  goods,  chattels, 
debts,  effects,  rights,  claims,  and  demands  what- 
soever of  the  partnership  should,  from  thenceforth, 
become  and  be  the  absolute  property,  and  wholly 
at  the  risk  of  John  Robley  and  the  Respondent, 
their    heirs,    executors,   and  administrators,   and 
should  be  recovered  and  received  by  them   for 
their  own  proper  use  and  benefit ;   and  it  was,  by 
the  indenture  now  in  recital,  further  witnessed, 
that  John  Robley  and  the  Respondent  did  thereby 
for  Uiemselves  jointly,  and  each  of  them  did  for 
himself  severally,  and  for  his  own  heirs,  executors, 
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1832.       and  administrators,  covenant  and  agree  with  John 
Proctor  Anderdon,  his  heirs,  executors,  and  ad- 
ministrators,  that  they,  the  said  John  Roblej  and 
the  Respondent,  or  one  of  them,  their  or  one  of 
their  heirs,  executors,  or  administrators,  should  or 
would  at  their,  or  some  or  one  of  their  own  costs 
and  charges,  from  time  to  time,  and  at  all  times 
thereafter,  save,  defend,  keep  harmless  and  indem- 
nify John  Proctor  Anderdon  and  Thomas  Oliver 
Anderdon,  their  heirs,   executors,   and  adminis- 
trators, goods  and  chattels,  lands  and  tenements, 
estate  and  effects,  of,  from,  and  against  all  sums  <^ 
money,  debts,  claims,  and  demands,  due  and  owing 
from  the  said  partnership,  and  from  all  actions 
and  suits  relating  thereto.     And  it  was  furtha* 
witnessed,  that  in  consideration  of  the  covenant 
therein-before  contained  on  the  part  of  John  Robley 
and  the  Respondent,  John  Proctor  Anderdon  did 
assign,   transfer,   and  release  unto  John  Robley 
and  the   Respondent,    their  executors,    adminis- 
trators, and  assigns,  all  the  part,  share,  and  pro- 
portion, right  and  interest,  of  him  Thomas  Oliver 
Anderdon,  of,  in,  and  to  the  partnership  trade, 
and  the  capital,   stock,   debts,   sums  of  money, 
bonds,  bills,  notes,  and  all  other  property  thereto 
belonging  ;    and  all  the  right,  title,  claim,   and 
demand,  both  at  law  and  in  equity,  of  them  John 
Proctor  Anderdon  and  Thomas  Oliver  Anderdon, 
and  each  of  tliem,  their  and  each  of  their  heirs, 
executors,  and  administrators,  into,  or  in  respect 
of  the  premises  thereby  assigned ;  to  have,  receive, 
and  take  the  part,  share,  and  proportion,  and  aH 
and  singular  other  the  premises  mentioned  to  be 
thereby  assigned  and  released  unto  and  for  the 
only  use  and  behoof*  of  the  said  John  Robley  and 
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the  Respondent,  their  executors,  administrators,  ^^^\ 
and  assigns  :  Provided,  and  it  was  agreed  that  tiie 
agreement  for  the  said  Thomas  OHver  Anderdon's 
retiring  from  the  said  business,  the  indenture  now 
in  recital,  or  any  thing  therein  contained  should 
in  nowise  prejudice  or  affect  any  question  between 
the  said  John  Robley  and  the  Respondent  relating 
to  the  partnership,  or  the  secondly  therein-before 
recited  articles  of  agreement  of  the  29th  of  No- 
vember, 1802 ;  or  in  any  way  relating  to  the 
premises. 

The  Respondent  and  John  Robley  paid  to  John 
Proctor  Anderdon,  on  behalf  of  Thomas  Oliver 
Anderdon,  the  amount  of  the  two  acceptances  for 
the  sums  of  2668/.  12^.  5d.  and  2500/.,  at  the  re. 
spective  times  at  which  the  acceptances  became 
due ;  and  John  Robley  and  the  Respondent  con- 
tinued to  carry  on  the  business  at  London,  under 
the  firm  of  John  Robley  and  Co. 

By  indentures  of  lease  and  assignment,  and  re« 
lease,  bearing  date  respectively  the  29th  and  30th 
days  of  June,  1804,  and  executed  by  the  several 
parties  thereto,  the  release  being  made  between 
Alexander  Donaldson  of  the  first  part^  Ge(M*ge 
Glenny  of  the  second  part,  John  Robley  and  the 
Respondent  of  the  third  part,  Ambrose  Weston 
and  James  Weston  of  the  fourth  part,  Thomas 
Fleming  of  the  fifth  part,  and  William  Walton  of 
the  sixth  part,  after  reciting  the  agreement  for  the 
purchase  of  a  mortgage  debt  of  the  amount  of 
94k»511/.  1^.  6rf.,  which  was  due  to  Alexander 
Dooaldson,  and  secured  by  mortgage  upcm  estates 
of  Sir  William  Young  in  the  West  Indies,  it  was 
witnessed,  that  in  consideration  of  the  sum  of 
69f51lL  Is.  6d.  to  Alexander  Donaldson,  paid  by 
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1832.  John  Robley  and  the  Respondent,  Alexander 
Donaldson  bargained,  sold,  assigned,  transferred, 
and  set  over  unto  John  Robley  and  the  Re- 
spondent, their  executors,  administrators,  and  as- 
signs, the  sum  of  94,51  !/•  1a.  6d.  so  due  and  owing 
from  Sir  William  Young,  upon  the  several  therein- 
before recited  indentures  of  mortgage,  together 
with  all  bonds,  powers,  and  remedies  in  respect  of 
the  same,  to  hold,  receive,  and  take  the  same,  unto 
John  Robley  and  the  Respondent,  their  executors, 
administrators,  and  assigns,  as  and  for  their  own 
proper  monies,  goods,  chattels,  and  effects  abso- 
lutely ;  and  it  was  thereby  further  witnessed,  that 
George  Glenny,  as  touching  certain  parts  of  the 
plantations  and  estates,  bargained,  sold,  aliened, 
released,  and  confirmed,  and  Alexander  Donaldson, 
as  touching  his  estate  and  interest  in  all  the  plant- 
ations, negroes,  hereditaments,  and  premises,  bar- 
gained, sold,  assigned,  ratified,  and  confirmed  unto 
John  Robley  and  the  Respondent,  and  to  their 
heirs,  executors,  administrators  and  assigns,  the 
several  plantations  called  Old  Road,  in  the  island 
of  Antigua,  and  Calliaqua,  and  Pembroke,  in  the 
island  of  St  Vincent,  with  the  negroes,  slaves,  and 
appurtenances  thereunto  belonging,  to  hold  the 
same,  so  far  as  regarded  the  real  estate,  unto  John 
Robley  and  the  Respondent,  their  heirs  and  as- 
signs, for  ever,  subject  to  such  equity  of  redemp- 
tion as  then  subsisted  therein,  and  to  hold  the 
same,  so  far  as  related  to  the  personal  estate,  to 
John  Robley  and  the  Respondent,  their  heirs,  exe- 
U:utors,  administrators,  and  assigns,  as  and  for  their 
own  goods  and  chattels  absolutely. 

By  an  indenture  bearing  even  date  with  the  last- 
mentioned  indenture,   and    made  between  John 
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Robley  and  the  Respondent  of  the  one  part,  and       I8S2. 
Alexander  Donaldson  of  the  other  part ;  after  re- 
citing that  the  purchase-money  of  69,511/.  1^.  6rf.  f. 
had  not  in  fact  been  paid,  but  that  bills  were  to  be 
drawn  by  Alexander  Donaldson,  on  and  accepted 
by  John  Robley  and  the  Respondent,  under  their 
trading  firm  of  John  Robley  and  Company ;  and 
also  reciting  that  such  bills  so  drawn  on  and  ac- 
cepted by  Jolin  Robley  and  the  Respondent  had 
been   accordingly  given  ;  it  was  witnessed,  that 
John  Robley  and  the  Respondent  for  themselves 
and  himself)  and  their  and  each  of  their  heirs,  exe- 
cutors, and  administrators,  did  thereby  charge  the 
plantations,  estates,  slaves,  and  other  property  re- 
leased  and  conveyed  by  the  last-mentioned  inden- 
tures, with  the  due  and  punctual  payment  of  the 
said  bills :  and  in  the  said  indenture  is  contained 
a  covenant  from  John  Robley  and  the  Respondent, 
for  themselves  and  himself,  their  and  each  of  their 
heirs,  executors,  administrators,  and  assigns,  to  pay 
and  provide  for  the  said  bills  when  due. 

After  the  assignment,  it  was  agreed  between 
John  Robley  and  the  Respondent,  and  Sir  William 
Young,  that  the  produce  of  the  estates  should  be 
consigned  to  John  Robley  and  Co.,  and  an  entry  of 
the  mortgage  was  made  in  the  waste  book,  and  an 
account  opened  in  the  ledger,  by  John  Robley. 

In  May,  1805,  a  profit  was  realised  on  the  pur- 
chase of  the  mortgage,  but  not  carried  to  the  profit 
and  loss  account  of  the  partnership. 

The  profit  and  interest  on  the  mortgage  was  not 
comprised  in  the  head  "  Sundries,*'  in  the  account; 
but  the  profits  on  the  consignments,  &c.  from  the 
estates  were  comprised  under  the  word  Sundries. 

By  an  indenture,  bearing  date  on  the  2d  day  of 
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18S2.  July,  1804,  which  was  executed  by  the  several 
parties  thereto,  and  made  between  Sir  William 
^^^  Young  of  the  one  part,  and  John  Robley  and  the 
Respondent  of  the  other  part,  it  was  witnessed, 
that  for  the  raising  and  securing  as  well  the  said 
sum  of  94,511/.  1^.  6d.  as  also  all  such  further 
sums  of  money  as  the  said  John  Robley  and  the 
Respondent,  or  either  of  them,  had  or  should  pay 
or  advance  for  the  use  and  on  the  account  of  Sir 
William  Young,  his  heirs,  executors,  or  admini- 
strators. Sir  William  Young  confirmed  the  trans- 
fer, release,  and  assignment,  so  made  to  John 
Robley  and  the  Respondent,  and  Sir  William 
Young  subjected  and  charged  all  the  plantations, 
negroes,  and  lands  in  the  several  islands  of  Antigua 
and  St.  Vincent,  with  the  payment  to  John  Robley 
and  the  Respondent,  their  executors,  admini- 
strators, and  assigns,  not  only  of  the  mortgage 
debt  of  94,5 11/.  1^.  6(/.,  but  also  with  all  such  other 
sums  of  money  as  John  Robley  and  the  Respondent, 
&c.  should  pay  or  advance  to,  or  on  account  of  Sir 
William  Young,  his  heirs,  executors,  administrators, 
or  assigns,  with  interest  at  six  per  cent,  per  annum ; 
and  in  the  indenture  now  in  recital  is  contained  a 
covenant  by  Sir  William  Young,  that  all  the  pro- 
duce of  the  plantations  should  be  annually  made 
to  John  Robley  and  the  Respondent,  until  the 
whole  of  the  mortgage  debt  and  interest  should  be 
paid  off  and  satisfied. 

By  indentures  of  lease  and  release,  bearing  date 
respectively  the  SOth  and  31st  days  of  July,  1804, 
made  and  executed  between  Sir  William  Young  of 
the  one  part,  and  John  Robley  of  the  other  part,  it 
was  witnessed,  that  in  consideration  of  10,000i 
therein  expressed  to  be  paid  by  John  Robley  to 
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Sir  William  Young,  he  granted,  &c.  to  John  Robley,  J^^^- 
his  heirs,  executors,  administrators,  and  assigns,  all 
that  plantation  called  Betsey's  Hope,  in  the  island 
of  Tobago,  with  the  negroes,  slaves,  chattels,  here- 
ditaments, and  premises  thereunto  belonging,  to 
hold  the  same  unto  and  to  the  use  of  John  Robley, 
his  heirs,  executors,  administrators,  and  assigns, 
9ubject  to  a  mortgage  to  James  Ramsay  Cuthbert, 
and  subject  to  the  usual  proviso  for  redemption. 

By  another  indenture,  bearing  date  the  3 1st  of 
July,  1804,  and  made  between  Sir  William  Young 
of  the  one  part,  and  John  Robley  and  the  Re- 
spondent of  the  other  part,  it  was  mutually  declared 
and  agreed  that  the  10,000/.  was  not  in  fact  ad- 
vanced,  and  that  the  indenture  of  even  date  was 
meant  as  a  security  to  John  Robley  and  the  Re- 
spondent, and  that  the  plantation,  estates,  and  pre- 
mises situate  in  the  island  of  Tobago,  and  tliereby 
released  and  assigned,  were  to  be  a  security  and 
be  redeemed  only  upon  payment  by  Sir  William 
Young  to  John  Robley  and  the  Respondent,  of  all 
debts,  sums  of  money,  and  interest,  which  he  then 
owed  or  should  thereafter  owe  to  them  or  either  of 
them,  either  in  their  joint  characters  or  separately, 
with  any  other  person  or  persons,  or  to  their  exe- 
cutors, administrators,  or  assigns,  or  their  survivors 
in  trade,  or  which  they  or  any  of  them  were  then 
or  might  thereafter  be  engaged  or  liable  to  pay  at 
the  request  or  on  the  account  of  Sir  Wilham  Young, 
or  which  might  be  paid  by  them,  or  any  of  them 
for  the  Cultivation  and  support  of  the  plantations 
and  estates,  together  with  all  interest,  commission, 
and  charges  due  to  them  or  any  of  them. 

By  indentures  of  lease  and  release  bearing  date 
respectively  the  10th  and  11th  of  September,  1804, 
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J 832.  made  and  executed  between  Sir  William  Young 
of  the  one  part,  and  John  Robley  of  the  other 
»•_  part,  it  was  witnessed,  that  for  securing  to  John 
Robley,  his  executors,  administrators,  and  assigns, 
as  well  the  payment  of  the  sum  of  94,511/.  Is.  Qd. 
with  interest,  as  also  the  repayment  of  all  such 
sums  of  money  as  he  then  had,  or  might  thereafter 
pay,  lend,  or  become  liable  to,  for  the  use  of  Sir 
William  Young,  or  as  he  then  did  or  should  there- 
afler  owe  John  Robley  for  commission,  or  on  any 
account.  Sir  William  Young  granted,  &c.  unto 
John  Robley,  all  that  plantation  called  Betsey's 
Hope  estate,  situate  in  the  said  Island  of  Tobago, 
with  the  slaves,  chattels,  and  appurtenances  thereto 
belonging ;  and  also  all  other  plantations,  heredita- 
ments, slaves,  and  chattels  of  Sir  William  Young, 
situate  in  the  Island  of  Tobago,  to  hold  the  same 
unto  and  to  the  use  of  John  Robley,  his  heirs, 
executors,  administrators,  and  assigns,  charged 
nevertheless  with  the  mortgage  to  James  Ramsay 
Cuthbert,  and  the  mortgage  for  securing  10,000il 
and  interest,  and  subject  to  the  usual  proviso  for 
redemption. 

By  an  indenture,  bearing  date  the  11th  day  of 
September,  1804,  made  between  Sir  William  Young 
of  the  one  part,  and  John  Robley  and  the  Re- 
spondent of  the  other  part,  after  reciting  the  last- 
mentioned  indentures,  it  was  mutually  agreed  and 
declared  by  and  between  the  parties,  that  the  name 
of  John  Robley  was  made  use  of  in  the  said  inden- 
tures respectively,  in  trust  for  the  joint  use  of 
himself  and  the  Respondent;  and  that  the  said 
indentures  were  so  given  and  executed  by  Sir 
William  Young  to  John  Robley,  and  were  intended 
as  security  to  John  Robley  and  the  Respondent, 
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their  executors,  administrators,  and  assigns,  partr       18S2. 
ners  and  successors  in  business.     This  indenture 
was  not  executed  by  the  Respondent 

In  January,  1808,  John  Robley  went  to  Tobago, 
leaving  to  the  Respondent  the  management  of  the 
partnership  business  during  his  absence. 

By  articles  of  agreement  dated  the  23d  day  of 
July,  1808,  maoe  and  executed  between  and  by 
Sir  William  Young  of  the  one  part,  and  John 
Robley  of  the  otlier  part.  Sir  William  Young,  in 
consideration  of  the  sum  of  45,000/.,  agreed  to 
grant,  &c.  unto  John  Robley,  his  heirs,  executors, 
and  administrators,  all  his  right,  title,  and  interest, 
including  his  equity  of  redemption  on  the  plant- 
ation called  Betsey's  Hope,  with  the  negroes,  &c. 
so  as  to  vest  the  fee  simple  and  inheritance  of  the 
same  in  John  Robley,  his  heirs  and  assigns,  free 
from  incumbrances,  except  a  mortgage  of  40002. 
due  to  the  said  James  Ramsay  Cuthbert ;  and  it 
was  among  other  things  agreed  that  afier  deduct- 
ing the  various  sums  in  the  articles  specified,  and 
the  amount  due  to  John  Robley  and  Co.,  accord- 
ing to  the  last  account  agreed  and  signed  from  the 
45,000/.  sterling.  Sir  William  Young  should  have 
credit  on  his  general  account  with  John  Robley 
and  Co.  for  such  balance  as  should  be  due  after 
the  deductions. 

These  articles  of  agreement  were  prepared  and 
executed  in  Tobago,  under  the  direction  of  John 
Robley,  and  were  not  executed  by  the  Respondent 
The  estate  comprised  in  the  agreement  was  after- 
wards by  a  deed  dated  the  22d  of  December,  1808, 
conveyed  to  John  Robley. 

In  1809}  John  Robley  on  behalf  of  himself  and 
the  Respondent,  became  purchaser  of  the  equity  of 
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183S.       redemption  of  the  estates  of  Pembroke  and  Calliar 
qua,  under  a  sale  made  by  the  Provost  MarshalL 

In  the  year  1814,  an  indenture  prepared  in  the 
Island  of  Tobago,  by  or  under  the  direction  of 
John  Robley,  was  executed  by  John  Robley  in  his 
own  name,  and  as  attorney  for  the  Respondent, 
whereby  they  granted  to  Portia  Young,  one  of  the 
sisters  of  Sir  William  Young,  an  annuity  of  2O0L 
in  which  indenture  is  contained  the  following 
recital :  "  And  whereas  by  virtue  of  several  con- 
**  veyances  and  assurances  in  the  law  duly  recorded 
*'  in  the  register's  office  in  the  Island  of  Tobago^ 
<<  the  same  plantation  (meaning  Betsey's  Hope), 
<<  slaves  and  hereditaments,  have,  since  the  decease 
"  of  the  said  Sir  William  Young,  become  and  now 
<<  are  vested  in  the  said  John  Robley,  in  trust  for 
<<  himself  and  the  said  Charles  Brooke  as  tenants 
."  in  common  in  fee  simple." 

John  Robley  died  in  18S1,  and  the  Appellants 
were  parties  taking  an  interest,   or  trustees  ap- 
pointed by  the  will.     The  bills  of  costs  of  the 
solicitors  employed  on  the  part  of  John  Robley^ 
and  the  Respondent  for  preparing  the  deeds  and. 
for  business   done  in  respect  of  the  transactions 
and  matters  aforesaid,  were  made  out  by  thos^ 
solicitors  as  against  the  firm  of  John  Robley  ancL 
Co.     In  those  bills  of  costs  the  business  thereiiB- 
charged  for  was  treated  as  business  done  for  th^ 
firm ;  and  the  amounts  of  those  bills  of  costs  wer^ 
entered  in  the  partnership  books  to  the  credit  of  the 
solicitors,  as  between  them  and  the  firm,  and  were 
paid  out  of  the  partnership  monies ;  and  the  amounts 
of  those  bills  of  costs,  so  far  as  they  related  to 
transactions  with  Sir  William  Young,  were  entered 


ON   APPEALS   AND    WRITS   OF   ERROR.  107 

in  the  partnership  books  to  his  debit  as  between       1832. 
him  and  the  firm. 

After  the  completion  of  the  transactions  of  1804«, 
with  respect  to  Sir  William  Young's  estates,  a  book 
was  prepared  by  the  then  solicitor  of  the  firm,  for 
the  convenience  of  the  partners,  containing  full 
copies  of  all  the  before  mentioned  deeds,  down 
to,  and  including  the  deed  of  declaration  of  trust 
of  the  11th  of  September,  1804.  In  October, 
1807f  when  John  Robley  was  about  to  proceed 
to  the  West  Indies,  it  being  desirable  that  he 
should  take  that  book  with  him,  a  duplicate  was 
prepared  by  the  then  solicitor  of  the  firm,  for  the 
purpose  of  being  left  with  the  Respondent  in 
England  for  his  convenience,  and  remained  in  the 
possession  of  the  Respondent  from  that  time. 

In  this  book,  for  the  purpose  of  more  convenient 
reference,  by  the  side  of  the  copy  of  each  deed 
therein  contained,  there  was  a  marginal  abstract, 
or  epitome,  of  the  several  clauses  of  the  deed : 
the  body  of  the  deed  mentions  John  Robley  and 
Charles  Brooke,  the  corresponding  marginal  ab- 
stract, or  epitome,  has  "  J.  Robley  and  Co." 

In  March,  1823,  the  Respondent  filed  a  Bill  of 
Complaint  in  the  Court  of  Chancery,  in  England, 
against  Henry  Smith  and  the  Appellant  William 
Blake,  as  the  personal  representatives  of  John 
Robley  (pending  a  suit  in  the  Ecclesiastical  Court), 
praying  an  account  of  the  partnership  dealings 
and  transactions,  and  payment  of  what  should  be 
found  due  to  him  on  taking  such  account  ftom 
the  estate  of  John  Robley ;  and  an  injunction  to 
restrain  the  defendants  from  interfering  in  any  way 
to.  prevent  the  Respondent  from  possessing  the  pro- 
ceeds of  the  several  plantations  or  estates.    In  that 
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1 832.       bill  the  Respondent  stated,  that  he  and  John  Robley, 
as  partners  in  the  firm  of  John  Robley  and  Co., 
».         became  mortgagees,   and  afterwards   owners  and 
proprietors  of  the  plantations  or  estates,  called  re- 
spectively,    Betsey's   Hope,   the  Villa,   otherwise 
Calliaqua,   and  Pembroke,  with  the  negroes  and 
appurtenances  thereto  belonging ;  and  he  thereby 
charged,  that  although  it  appeared  that  the  mort> 
gages  and  conveyances  of  the  plantation  or  estate 
called  Betsey's  Hope,  were  recorded  in  Tobago  as 
mortgages  and  conveyances  to  John  Robley,  upon 
the  respective  occasions  of  the  mortgage  and  pur- 
chase thereof;    yet  the  same  was  mortgaged  and 
purchased  with  funds  advanced  and  supplied  by 
the  Respondent  on  account  of  the  partnership; 
and  that  the  same  was  the  property  of  the  part- 
nership, and  that  the  produce  thereof  was  alwa3r8, 
during  the  lifetime  of  John  Robley,  treated  as  the 
property  of  the  partnership,  and  was  carried  to  the 
credit  of  the  partnership  in  the  partnership  ac- 
counts. 

That  suit  the  Respondent  did  not  prosecute, 
probably  in  consequence  of  the  letters  of  adminis- 
tration, pendente  /i/e,  which  had  been  granted  to  the 
defendants  therein,  having  been  revoked  by  the 
subsequent  grant  of  probate  to  the  Appellants. 

In  the  month  of  May,  1823,  the  Appellantsi 
Caroline  Robley,  William  Blake,  and  James  Cun- 
ningham, together  with  Henry  Smith,  since  de- 
ceased, as  the  personal  representatives  of  John 
Robley,  exhibited  their  Bill  of  Complaint  in  the 
Court  of  Chancery,  against  the  Respondent,  pray- 
ing that  an  account  might  be  taken  by  and  under 
the  direction  and  decree  of  the  Court,  of  all  the 
dealings  and  transactions  of  the  partnership  'fix)0) 
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the  commencement  thereof,  and  of  all  and  every  iS32. 
the  receipts  and  payments  made  by  John  Robley 
and  Charles  Brooke,  or  either  of  them,  on  account 
or  in  respect  thereof^  and  that  the  outstanding 
debts  owing  to  the  partnership  might  be  collected, 
and  that  an  account  might  be  taken  of  the  debts 
due  and  owing  by  the  partnership ;  and  that  the 
Defendant  might  be  decreed  to  pay  what,  on  the 
taking  of  the  account,  should  be  found  due  from 
him  to  the  partnership  estate ;  the  Plaintiffs  offer- 
ings as  the  executors  and  executrix  of  John  Robley, 
in  a  due  course  of  administration,  and  so  far  as 
assets  of  John  Robley  should  come  to  their  hands, 
to  pay  any  thing  which  might  appear  to  be  due 
to  the  partnership  estate,  from  the  estate  of  John 
Robley ;  and  that  the  assets,  property,  and  effects 
of  the  partnership,  might  be  duly  applied  in  pay- 
ment of  the  partnership  debts,  and  for  that  pur- 
pose, that  a  competent  part  of  the  property  and 
eflfects  might  be  converted  into  money  ;  and  that 
the  clear  surplus  of  the  property  and  effects  of  the 
partnership  might  be  ascertained,  and  that  it  might 
be  declared  that  John  Robley  and  Charles  Brooke 
were  interested  in,  and  entitled  to  the  property 
and  effects  of  the  partnership,  in  the  proportions 
or  shares  of  three-fourths  to  John  Robley,  and 
one-fourth  to  Charles  Brooke ;  and  with  respect 
to  so  much  of  the  surplus  as  should  appear  to 
consist  of  the  estates  and  plantations  in  the  West 
Indies,  that  it  might  be  declared  that  the  Plaintiffs, 
as  representing  John  Robley,  were  entitled  to 
three-fourth  parts  or  shares  thereof^  and  that  all 
proper  and  necessary  directions  might  be  given  for 
securing  to  them  the  possession  and  enjoyment  of 
such  shares,  and  with, respect  to  so  much  of  the 
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1832.  clear  surplus  as  should  consist  of  money,  that  the 
same  might  be  divided  between  the  Plain tifis  and 
the  Defendant  in  the  proportions  aforesaid. 

The  Respondent  appeared,  and  put  in  his  answer 
to  that  bill  in  the  month  of  June,  1 S25  ;  and  the 
cause  being  at  issue  witnesses  were  examined. 

In  the  month  of  May,  1827,  the  Respondent 
filed  a  cross  bill  in  the  same  Court  against  the  Ap« 
pellants,  William  Blake,  James  Cunningham,  and 
Caroline  Robley ;  and  against  Henry  Robley,Fanny 
Ann  Robley,  Adelaide  Robley,  and  John  Horatio 
Robley,  who  were  the  children  of  John  Robley; 
and  against  George  Robley  and  Christopher  Irvine, 
and  William  Groom,  who  bad  survived  his  co- 
trustee, William  Walton,  thereby  praying  that  an 
account  might  be  taken  by  and  under  the  direction 
and  decree  of  the  Court,  of  all  the  partnership 
dealings  and  transactions,  from  the  commence- 
ment of  the  partnership  to  the  retirement  of  Thomas 
Oliver  Anderdon  therefrom,  and  of  all  the  receipts 
and  payments  made  on  account  of  the  partnership, 
between  Charles  Brooke,  and  John  Robley,  and 
Thomas  Oliver  Anderdon ;  and  that  the  partner- 
ship accounts  might  be  adjusted  and  settled,  and 
the  Plaintiff  declared  to  be  entitled  to  one-fourth 
of  the  profits  of  the  partnership  business ;  and  that 
in  taking  such  account,  the  estate  of  John  Robley 
might  be  charged  with  the  sum  of  2500L,  therein 
alleged  to  have  been  improperly  paid  to  Thomas 
Oliver  Anderdon,  as  his  share  of  the  profits  of  the 
partnership  by  John  Robley,  together  with  interest 
for  the  same ;  and  that  an  account  might  be  takea 
of  all  the  partnership  dealings  and  transactions 
between  the  Plaintiff  and  John  Robley,  after  the 
retirement  of  Thomas  Oliver  Anderdon  j   and  of! 
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all  receipts  and  payments  made  on  account  of  such  1832. 
last-mentioned  partnership ;  and  that  all  the  out- 
standing debts  of  such  partnership  might  be  dis- 
charged, and  the  credits  got  in,  and  the  accounts 
thereof  settled  and  adjusted  ;  and  that  the  Plaintiff 
might  be  declared  to  be  interested  in  the  last-men- 
tioned  accounts  in  threo-eighth  parts  as  to  profit 
and  loss  of  the  said  partnership,  between  the 
Plaintiff  and  John  Robley,  until  the  departure  of 
John  Robley  to  the  West  Indies;  and  that  it 
might  be  declared,  that  from  that  period  the 
Plaintiff  became  entitled  to  five-eighth  parts  or 
shares ;  or  if  not,  then  to  one  moiety  of  the  profits 
of  the  said  partnership,  or  that  the  Plaintiff  was 
entitled  to  sufficient  and  ample  remuneration  for 
managing  the  business;  and  that  such  remune- 
ration might  be  settled  by  the  decree  of  the  Court ; 
and  that  it  might  also  be  declared,  that  in  taking 
8och  accounts,  the  Plaintiff  was  entitled  to  a  fair 
and  reasonable  allowance  for  the  rent,  outgoings, 
and  fitting  up  of  the  counting-house  in  Sambrook 
Court,  and  to  the  annual  sum  of  500/.  for  enter- 
taining the  friends  and  correspondents  of  the  said 
partnership  business,  and  to  a  fair  reasonable  al- 
lowance for  the  Plaintiff's  travelling  expenses ; 
and  that  in  such  accounts  John  Roble/s  estate 
might  not  be  allowed  a  larger  sum  for  the  ship 
Cove  therein  mentioned  than  he  paid  for  the  same, 
to  wit,  5737/.  10^. ;  and  that  John  Robley  might 
not  be  allowed  more  than  was  the  fair  value  of 
the  ship  Phcenix,  therein  mentioned ;  and  that  an 
account  might  be  taken  of  all  the  transactions 
between  John  Robley  and  the  Plaintiff,  and  par- 
ticularly of  the  purchases  of  the  mortgage  debt  of 
94,511/.  1^.  6d.y  and  of  the  equity  of  redemption 
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of  the  plantations  and  estates,  called  respectively^ 
Betsey's  Hope,  Calliaqua,  and  Pembroke,  and  that 
it  might  be  declared  that  j;he  Plaintiff  was  entitled 
to  one  moiety  of  the  estates  and  to  one  moiety  of 
the   rents   and   profits  of  the   mortgage  debt  qf 
94ff51lL  Is.  6d.i  and  of  all  other  sums  secure4  to 
John  Robley  and  the  Plaintiff,  by  the  indentures 
of  mortgage  therein  mentioned  and  the  interest 
thereof;  and  that  the  Defendant,  William  Groom, 
might  be   ordered   and   decreed   to   convey  one 
moiety  of  so  much  of  the  plantation  or  estate  called 
Betsey's  Hope,  as  was  vested  in  him  and  William 
Walton,  deceased,  by  the  indentures  of  the  23d 
and  24th  of  September,  1814 ;   and  that  the  De- 
fendants might  be  decreed  to  convey  one  moiety 
of  the  residue  of  Betsey's  Hope  plantation,  to  the 
Plaintiff,  his  heirs  and  assigns,  for  his  and  their 
own  use  and  benefit,  the  Plaintiff  offering  to  convey 
the  legal  estate  in  one  moiety  of  the  plantation3 
and  estates  called  Calliaqua  and  Pembroke,  as  the . 
Court  should  direct ;    and  that  an  account  might 
be  taken  of  the  rents  and  profits  of  the  plantation 
and  estate  called  Betsey's  Hope,  from  the  time  of 
the  purchase  thereof,  and  of  the  application  of  the 
same,  and  of  the  expenses  and  disbursements  re- 
lating to  the  same,  and  to  the  support  and  main-  , 
tenance  of  the  negroes  and  slaves  belonging  to  the  \ 
same  respectively  ;  the  Plaintiff  offering,  &c.  ,y 

To  this  bill  the  Appellants,  William  Blake  an4  \o 
James  Cunningham,  alone  put  in  their  answer,  tbe^i, 
other  Defendants  being  out  .of  the  jurisdiction  o^;. 
the  Court  ,  . 

The  facts  herein-before  stated  were  alleged  in 
the  pleadings.  .       .  • 
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The    two    principal    questions   in   the    causes       1832. 

werej  —  robliy 

1st.  Whether  the  transactions  relating  to  the 
estates  of  Sir  William  Young,  in  the  West  Indies, 
were  partnership  transactions  of  the  firm  of  Robley 
and  Co.,  and  to  be  treated  and  dealt  with  as  other 
transactions  of  the  same  partnership,  or  (as  insisted 
upon  by  the  Respondent)  transactions  entered  into 
by  Robley  and  the  Respondent  in  their  individual 
capacities,  or  in  any  other  capacity  distinct  from 
their  character  of  partners  in  that  firm. 

Sndly.  In  what  shares  and  proportions  John 
Robley  and  Charles  Brooke  were  interested  in  the 
partnership  from  the  time  of  the  retirement  there- 
from of  Thomas  Oliver  Anderdon,  the  Appellants 
insisting  that  John  Robley  was  entitled  to  two- 
third  parts,  and  the  Respondent  to  one-third, 
while  the  Respondent  claimed  to  be  entitled  to 
three-eighth  parts  from  Anderdon*s  retirement 
until  the  departure  of  Robley  to  the  West  Indies 
in  1808,  and  to  five-eighth  parts  from  that  time. 

The  evidence*  adduced  at  the  hearing  of  the 
causes  was  chiefly  documentary.  That  on  the 
part  of  the  Appellants  consisted  chiefly  of  the 
indentures  and  other  instruments  herein-before 
mentioned,  the  books  and  accounts  of  the  firm  of 
John  Robley  and  Co.,  the  bills  of  costs  of  Henry 
Smith  and  William  Walton,  who  were  the  solicitors 
of  the  firm  of  John  Robley  and  Co.,  for  business 
done  by  them  in  that  character,  a  book  marked 
A  A  containing  copies  of  several  indentures  relating 
to  the  mortgage  transactions.    A  voluminous  body 

*  The  parts  of  the  evidence  on  which  the  order  of  the  House 
if  grounded  are  noticed  in  the  judieial  arguments,  post  1 1  S[ 
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1832.  of  correspondence,  consisting  chiefly  of  letters 
which  passed  between  John  Robley  and  the  Re- 
spondent, and  between  John  Robley  and  the  firm 
of  John  Robley  and  Co.  during  the  absence  of  the 
former  in  the  West  Indies :  a  sketch  or  plan  cf 
account,  which  was  inclosed  in  a  letter  of  the  3d 
of  May,  1809,  and  the  office  copy  of  the  bill  filed 
in  March,  18^, by  the  Respondent  against  Henry 
Smith  and  the  Appellant  William  Blake* 

The  two  causes  came  on  to  be  heard  before  his 
Honour  the  Vice-Chancellor,  on  the  4th  of  June, 
1829,  when  the  following  decree  was  made  in 
both  causes :  —  viz.  It  was  declared  that  the  said 
John  Robley  and  the  Respondent  Charles  Brooke, 
became  the  purchasers  of  and  were  interested  in 
and  entitled  to  the  said  mortgage  debt  or  sum  of 
94,511/.  Is.  6d.9  and  the  estates  of  Pembroke  and 
Calliaqua,  otherwise  Villa,  in  the  said  island  of  St 
Vincent,  and  the  estates  of  Betsey's  Hope,  in  the 
island  of  Tobago,  in  equal  shares ;  and  that  the 
purchases  thereof  respectively  were  not  transactioiis 
of  the  said  partnership ;  and  regard  being  had  to 
this  declaration  it  was  referred  to  the  Master,  to 
take  an  account  of  the  said  mortgage  debt  or  smn 
of  94,511/.  1^.  6d.j  and  the  purchase-money  for 
the  same,  and  the  profit  made  thereby  down  to 
the  time  of  the  purchase  of  the  said  estates  called 
Pembroke  and  Calliaqua  respectively,  and  froiB 
the  respective  times  of  the  purchase  of  the  sevend 
estates  therein,  before  respectively  mentioned,  and 
that  he  should  also  take  an  account  of  the  issues 
and  profits  thereof  respectively,  by  whom  the  same 
were  received,  and  of  the  several  outgoings  and 
expenses  attending  the  same  respectively.  And  it 
was  also  referred  to  the  Master  to  take  an  account 
of  the  receipts  and  payments  of  the  said  John  RoUey 
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and  Charles  Brooke  respectively,  or  of  any  other  ^  ^^^ 
person  or  persons  by  their  or  either  of  their  order, 
or  for  their  or  either  of  their  use,  in  respect  of  the 
said  mortgagee  d^t ;  and  the  profits  made  thereby 
and  in  respect  of  the  said  estates,  and  the  issues 
and  profits  thereof,  and  the  outgoings  and  expenses 
attending  the  same.  And  the  Master  was  to 
ascertain  and  certify  whether  any  thing  and  what 
was  due  from  the  said  Charles  Brooke  to  the  estate 
of  the  said  John  Robley,  or  from  the  estate  of  the 
said  John  Robley  to  the  said  Charles  Brooke,  in 
respect  of  the  matters  aforesaid.  And  in  taking 
such  accounts  the  Master  was  to  enquire  and  state 
to  the  Court  whether  any  and  what  slaves  were 
furnished  by  the  said  John  Robley  from  his  own 
estate,  or  which  were  his  own  property  for  the  use 
of  the  said  estate  called  Betsey's  Hope ;  and  the 
Master  was  to  enquire  and  state  whether  any  and 
wUiat  allowance  ought  to  be  made  to  the  said  John 
Robley  or  his  estate  for  the  use  of  such  slaves ; 
and  if  the  said  Master  should  find  that  any  such 
allowance  ought  to  be  made,  he  was  to  include 
the  same  in  taking  the  accounts  herein-before  di- 
rected; and  it  was  also  declared  that  the  said 
John  Robley  and  Charles  Brooke  purchased  the 
share  and  interest  of  the  said  Thomas  Oliver  An- 
derdoQ  in  the  said  partnership  in  equal  shares ; 
and  that  by  virtue  of  such  purchase,  and  of  the 
asa^ment  made  by  the  said  Thomas  Oliver  An- 
derdon,>af  his  share  and  interest  in  the  said  part- 
nership to  the  said  John  Robley  and  Charles 
&t)Qke,  they  the  said  John  Robley  and  Charles 
Bncke  became  entitled  to  and  interested  in  the 
profits  and  loss  of  the  said  co-partnership,  from 
tbe  ctHmnenoemeiit  thereof ^  in  the  following  shares^ 
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1832.       (that  is  to  say,)  the   said  John   Robley  in  five- 
eighths,  and   the  said   Charles  Brooke  in   three-' 
eighths.     And  it  was  declared  that  the  said  part- 
nership continued  between  the  said  John  Robley 
and  Charles  Brooke  down  to  the  time  of  the  deatii 
of  the  said  John  Robley.     And  having  regard  to 
those  declarations,  it  was  referred  to  the  Master 
to  take  accounts  of  the  said  partnership  dealings 
and  transactions,  as  well  before  the  retirement  of 
the  said  Thomas  Oliver  Anderdon  as  subsequently* 
thereto,  down  to  the  decease  of  the  said  John 
Robliey,  and  of  the  subsequent  receipts  and  pay- 
ments on  account  thereof.     And  the  Master  was 
also  to  take  an  account  of  what  partnership  eilects 
wei^  remaining,  and  what  debts  of  the  said  part- 
nership  remained  unpaid.     And  it  was  ordered 
that  the  said  partnership  effects  should  be  Applied 
in  payment  and  discharge  of  such  debts.     And 
the  Master  was  also  to  take  an  account  of  the 
receipts  and  payments  of  the  said  John  Robley 
and  Charles  Brooke  respectively  in  respect  of  the 
said  partnership,  6r  any  other  person  or  persons 
bv  their  or  either  of  their  order,  or  for  their  or 
either  of  their  use ;   and  to  ascertain   and  state 
whether  anything  and  what  was  due  from   the 
said  Charles  Brooke  to  the  estate  of  the  said  John 
Robley,  or  from  the  estate  of  the  said  Johtt  Robley 
to  the  said  Charles  Brooke,  in  respect  of  the  sfiid 
partnership.     And  the  Master  was  to  enquire  aind 
state  to  the  Court  the  amount  of  capital  brought 
into  the  said  partnership  by  the  said  John  Robley- 
and  the  said  Charles  Brooke  respectively.     Atid 
the-  Master  was  also  to  enquire  and  state  whether 
'  the^id  John  Robley  and  Charles  Brooke  re^Mtet-' 
ively  entertained  the  customers  and  fiiei!id9r^f>tlie' 
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co-partnership.  And  in  taking  the  said  accounts,  18S2. 
the  Master  was  to  consider  whether  the  said  John 
Robley  and  Charles  Brooke  respectively,  or  either  ^^^^ 
of  them,  became  entitled  to  any,  and  what  allow- 
ance in  respect  thereof.  And  it  was  also  declared, 
that  the  said  Charles  Brooke  was  entitled  to  com- 
pensation for  the  use  of  his  counting-house  and 
premises  in  Sambrook  Court,  and  for  tiie  expenses 
incurred  by  him  in  keeping  up  the  establishment 
•for  the  said  copartnership  business  there ;  and  a 
reasonable  allowance  in  respect  thereof  was  to  be 
made  to  the  said  Charles  Brooke  by  the  Master  in 
taking  the  accounts  therein-before  directed.  And 
the  parties  were  to  be  examined  on  interrogatories, 
and  to  produce  on  oath  all  deeds,  books,  papers, 
and  writings.  And  the  Master  was  to  be  at  libfirty 
to  state  any  special  circumstances  relating  to  the 
matters  thereby  referred  to  him,  as  he  should 
think  fit.  And  the  consideration  of  all  farther 
directions  and  costs  was  reserved  until  after  the 
Master  should  have  made  his  report 

The  appeal  was  against  so  much  of  this  decree 
as  declares  that  John  Robley  and  the  Respondeat 
.Charles  Brooke  became  the  purchasers  of,  and 
.were  interested  in,  and  entitled  to,  the  mortgage, 
debt,  or  sum,  of  94,51 1/1 1^.  Gd.^  and  estates  of  Pem- 
broke and  Calliaqua  in  St.  Vincent's,  and  Betsey's 
Hope  in  Tobago,  in  equal  shares,  and  that  the  pur- 
chases thereof  respectively  were  not  transactions 
.of  the  partnership ;  and  directs  accounts  to  be 
.taken,  having  regard  to  that  4^claration.  And  also 
tSOs much. thereof  as  declares  that  John  Robley  and 
.the.  oRespqndent  Chai:le3  Bropke  purchased  the 
^shweand  interest  of  Thomas.  Oliver  Anderdpn  in 
toe  parUiersihip  in  equal  shares;  and  that  hy  virtue 
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ISS2.       of  such  purchase,  and  the  assignment  of  the  share 

''^'     and  interest  of  Thomas  Oliver  Anderdon  in  the 

MBLiT       partnership,  John   Robley  and  the  Respondent 

BEooKB.      Charles  Brooke  became  entitled  to  and  interested 

in  the  profits  and  loss  of  the  partnership,  from 

the  commencement  thereof^  in  the  proportions  of 

five-eighths  to  John  Robley  and  three-eighths  to 

the  Respondent ;  and  directs  accounts  to  be  taken, 

having  regard  to  that  declaration. 

The  case  was  argued  for  the  Appellants  by  Mn 

Knight  and  Mr.  Kindersley ;  for  the  Respondents 
by  Sir  Edward  Sugden  and  Mn  Pembertoii. 

^^s^*'  '^^  Lord  Chancellor. — In  this  case  I  am  disposed 
to  advise  your  lordships  to  alter  the  decree  which 
has  been  pronounced  by  the  Vice  Chancellor,  both 
upon  the  first  and  the  second  points  that  were 
made  in  the  arguments  at  the  bar,  and  considering 
that  these  points  arise  upon  minute  questions  of 
fact,  and  matters  of  circumstantial  proof,  it  would 
be  a  most  useless  task  if  I  were  to  go  again  into 
any  detailed  statement  of  these  matters,  out  of 
which  this  case  has  arisen,  and  which  have  been  so 
fully  discussed  both  here  and  in  the  Court  below. 
I  shall  first  submit  the  questions,  and  then  state 
briefly  the  reasons  why  I  cannot  come  to  the 
decision  at  which  the  Court  below  has  arrived. 

The  first  question  is,  whether  or  not,  upon  Mr. 
Anderdon's  leaving  the  partnership,  his  share  was 
to  be  divided  equally  between  the  two  partners, 
Mr.  Robley  and  Mr.  Brooke,  or  whether  it  was  to 
be  divided  in  the  same  proportion  in  which  the 
shares  were  originally  arranged  in  the  house, 
namely,  into  three  parts,  two  of  these  to  go  to  Mt 
Robley,  and  th6  remaining  third  to  Mr.  Brooke. 


ON    APPEALS   AND    WRITS   OF   ERROR.  119 

The  Other  question  is  of  a  similar  nature,  and  in  18SS. 
a  great  degree  in  the  same  terms,  though  going 
into  a  much  more  enlarged  view  of  the  case,  and 
that  is,  whether  the  purchase  of  Donaldson's 
mortgage,  and  the  purchase  of  the  Betsey's  Hope 
estate,  were  partnership  transactions,  in  which  the 
partnership  firm  of  Robley  and  Brooke  would  be- 
come  interested  in  the  profits,  and  liable  to  the  loss 
that  these  transactions  might  entail  upon  them,  in 
the  proportion  of  two  thirds  and  one  third,  or 
whether  those  are  to  be  taken  as  out  of  the  limits 
of  the  partnership,  as  exempt  from  the  partnership, 
as  private  transactions  between  Mr.  Robley  and 
Mr.  Brooke,  and  as  if  no  partnership  had  existed 
for  general  purposes  at  all ;  in  which  case  they 
would  be  entitled  to  the  profits  in  equal  moieties, 
and  be  liable  in  equal  moieties  to  any  loss  also  that 
might  accrue. 

Upon  the  first  of  these  questions,  with  the  best 
attention  which  I  have  been  able  to  bestow  upon 
the  evidence  and  the  arguments,  I  have  no  hesita- 
tion in  coming  to  the  conclusion,  that  the  share  of 
Mr.  Anderdon  was  taken  by  the  two  partners  in  the 
proportions  in  which,  at  the  formation  of  the  part- 
nership, it  had  been  arranged  that  they  were  to 
distribute  their  profit  and  loss,  that  is  to  say,  di- 
viding  two  thirds  to  the  one,  and  one  third  to  the 
other ;  in  short,  that  it  fell  into  the  partnership. 
This  is  a  question  of  circumstantial  evidence.  One 
person  will  draw  one  inference  from  the  same  cir- 
cumstances  and  facts  appearing  by  parol  evidence, 
or  upon  the  face  of  depositions  and  documents,  as 
in  this  case,  and  another  person  will  form  a  con- 
tusion and  draw  from  those  very  same  circum- 
stances an  inference  totally  different    After  the 
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JS^.      ^^6af e^t  attention  bestowed  in  sifting  this  -  evibente 

"^^      cbHfeistih^  for  the  most  ^art  of  aii  'rnvestigation''0f 

w«\         the  aicbiinte,  ilAd  the  relative  iituation'of  the  par- 

tifes  in  th'eie^  thirtskctions,  ray  noble  and  learned 

firiynd,'  Wliofee  si^istilncb  you  have  had  in  this  long 

inquiry,  and  who  has  paid  all  possible  attention  to 

{Yieid^  drdumstahces,  as  well  as  myself,  came  to  the 

coflbliision  to  which,'  I  may  say,  we  both  of  us 

datne' independently,  and  in  a  great  degree  without 

bdnitiibnication  tkpon  some  of  the  material  views  of 

the  case,  that  the  order  pronounced  by  the  Vice- 

'Chahcellor  must  be  varied. 

^*^^I  shall  shortly  run  over  a  fewof  the  particulars; 

to  deiM  the  whole  would  be  useless.     First,  the 

whole  profit  and  loss  account  is  to  be  divided 

arAbhg   the  three   partners;    two  shares   to   Mr. 

*K6\}\ef,  one  shkre  to  Mri  Brooke.    That  was  prior 

't'i'Alr.  Anderdon's  leaving  the  firm.'  Now,  looking 

4f  the  transactions  as  they  pass,  who  pays  for  Mr. 

Anderdon's  share  ?    The  2500^1  and  2668/.  1 2^.  3(L 

come  out  of  the  whole  *6oncfern,  and  therefore  Mr. 

Anderdon's  share  was  purchased  in  the  proportion 

or  two-thirds   and   one-third,   two-thirds  by  Mr. 

itobley,  and  one- third  by  Mr.  Brooke.    Whatever 

was  due  upon  Mr.  Anderdon's  share,  comes  out  of 

*  the  sanle  fund,  afnd  is  borne  in  the  same  pfopor- 

*  ■  tidnil  Theh  look  at  the  sixth  article,  which  provides 

^'th^^ihl-he  event  of* Mr.  Anderdon  dying,  the 

'"^^hoJ^^U  t(i  hi  divided  in  thdse  propbrtidns  of^two- 

'''ftiirds  and  one-third  t  the  event  contemplated  (the 

deatH  of  JVfr.  Anderdon)  bein^^provided  for  in  this 

way,  raises  a  very  strong  probability  that  in  the 

same  way  an  event  not  provided  for,  a  casus  omissus, 

that  of  Mr.  Anderdon  retiring  and  not  dying,  should 

be  provided  for  in  like  manner,  unless  proof  lottie 
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contrary  could  be  shown.  This  consideration  would  l&sx 
be  enough  to  throw  the  omis  of  proof  on  the  Qth^ 
side»  which  onus  has  not  been  discharged,  and 
without  that  evidence  to  bear  me  out,  I  must  draw 
an  inference  from  the  facts  opposed  to  that  come 
to  by  the  Vice-Chancellor. 

The  attorney's  charges  with  respect  to  the  disso- 
lution of  the  partnership,  and  the  payment  of  them, 
was  also  alluded  to,  which  will  be  found  in  the  thirty- 
second  folio  of  the  Appellant's  Appendix,  and  the 
mode  of  paying  the  2500/.  in  the  third  and  fourth 
folios,  and  Sir  William  Young's  account  running 
through  the  years  1804  and  1805.  If  your  lord- 
ships will  look  at  the  Appellant's  Appendix  18, 
A.  and  6.,  it  will  clearly  appear  that  they  run 
through  that  year ;  they  go  on  after  April  1804  to 
the  end  of  that  year,  and  the  balance  is  carried 
down  after  Mr.  Anderdon's  retirement :  the  trans- 
action is  treated  as  a  charge  for  interest,  and 
it  is  there  brought  into  the  balance  of  the  former 
firm  to  the  credit  of  the  new  firm.  This  observa- 
tion is  very  material,  not  merely  with  respect  to 
the  first  point  in  the  cause,  but  is  very  powerful 
also  upon  the  second,  which  is  more  important 
than  the  first. 

A  good  deal  was  said  upon  the  funds,  and  the 
manner  in  which  they  were  brought  into  the  con- 
cern, in  reference  to  the  second  part  of  the  case.  It 
is  said  that  the  prayer  of  the  Respondent's  cross 
bill  shows,  that  he  did  not  object  to  the  two  ships, 
.Phoenix  and  Cove,  being  treated  as  money  or 
money's  worth,  and .  carried  tp  the  credit  of  the 
jiew  firm. .  Another  observatipn  upon  this  jmport- 
>  ant  part  of  the  case,  it  is  fit  to  make,  and  I  make 
it  in  the  outset  upon  the  second  point,  and  that  is. 
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1833.      that  the  advances  made  by  Mr.  Brooke  were  re- 
paid, with  interest,  on  or  before  1815,  as  appears 
^^^       in  the  eighth  folio  of  the  Appellant's  Appendix. 

With  respect  to  the  second  point,  in  addition 
to  what  I  have  already  said,  it  is  clear  that  Sir 
William  Young  was  indebted  to  the  firm ;  from  that 
original  debt  to  the  firm,  springs  the  transaction  of  the 
purchase  of  this  mortgage ;  and  it  is  to  be  observed 
that  Donaldson's  mortgage  was  only  completed  in 
September  after  the  purchase  of  the  Betsey's  Hope, 
and  after  the  mortgage  of  the  Betse/s  Hope  was 
complete,  the  description  of  Robley  and  Brooke  as 
partners,  in  the  assignment  oi'  the  mortgage,  is  not 
material. 

Much  is  said,  as  I  have  already  observed,  upon 
the  source  from  which  these  monies  proceeded, 
and  I  may  as  well  here  make  a  general  observ- 
ation, which  greatly  guides  my  opinion  upon  the 
second  point.  It  is  said  the  money  came  from  Mr. 
Brooke.  Now,  that  a  great  deal  came  from  Mr. 
Brooke,  is  doubtless  true ;  a  great  deal  from  Brooke 
and  Co. ;  some  from  Mr.  Brooke  as  an  individual, 
and  some  from  Brooke,  Webb,  and  Cole.  But  how 
did  it  come  ?  In  what  way  ?  It  came  through  the 
firm  of  Robley  and  Co.  It  came  through  the 
partnership  concern.  It  was  not  that  Mr.  Brooke 
lent  the  money  to  Mr.  Robley,  with  which  he  was 
to  purchase  the  assignment ;  it  was  not  that  they 
two  jointly,  as  individuals  in  the  firm,  entered  into 
this  transaction  together,  but  every  thing  was 
brought  first  into  the  firm;  it  all  came  through 
the  firm.  At  first,  the  money  was  lent  by  these 
partners  to  the  firm,  and  then  by  the  firm  was  em- 
ployed in  purchasing  a  mortgage ;  the  firm  thereby 
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became  indebted,  not  to  the  firm,  but  to  Brooke  }^^^\ 
and  Co.»  and  the  others,  whoever  advanced  the 
money,  and  the  firm  being  so  indebted,  became 
bound  to  pay  the  principal  and  interest  Then  the 
firm  used  that  money  as  partnership  funds  in  pur- 
chases and  in  speculations  in  the  West  Indies. 

Now  does  it  make  any  material  difference  in  this 
matter,  that  it  appears  that  the  money  was  advanced 
by  one  of  these  partners  in  a  larger  proportion, 
even  a  much  larger^  than  the  other,  when  it  was 
all  done  in  the  name  of  the  firm  ?  The  first  step 
in  every  one  of  these  transactions,  was  to  debit 
the  firm  with  the  amount  of  that  advance,  and 
then  credit  the  same  firm  with  the  amount  of  the 
purchase.  It  is  admitted  that  the  payment  of 
the  instalments  were  made,  and  it  appears  upon 
the  extracts  firom  the  bodes,  that  they  were  made 
by  the  firm  providing  funds  to  meet  the  bills,  by 
means  of  transactions  with  their  bankers.  Some- 
times they  were  provided  for  in  one  way  and 
sometimes  in  another,  and  upon  some  parts  of  the 
transaction  it  appears,  in  the  course  of  the  accounts^ 
that  the  advances  were  made  (and  that  bears  upon 
this  point)  by  Mr.  Brooke,  or  those  with  whom  Mr. 
Brooke  was  concerned. 

If  we  look  at  the  other  details  of  the  case, 

the  solicitor's  bills  of  costs  for  instance,  in  the 

Appellant's  Appendix,   folio  7^;    if  we  look  at 

the  mortgage  accounts  in  the  Appellant's  case, 

Iblio  10,  and  the  Respondent's  Appendix,  folio 

94p,  it  proves  the  transaction  to  have  been  that 

of  the  firm.    Mr.^  Brooke,  some  considerable  time 

l>efbre  that,   had   come  to  the  management  of 

^he  concern  in  London :  he  sees  that  account  so 
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18S3.       stated  in  the  books,  and  with  that  matter  staring 
him  in  the  face  he  makes  no  memorandum-;    he 
^_       makes  no  alteration ;  .which  leads  me  to  another 
of  thpse  general  observations  upon  the ,  second 
branch  of  the  .case»  very   important  against  the 
decision  come   to   in  the   court  below,    namely, 
that  every  thing  was  entered  in  the  partnership 
books:  it  wa9  entered  ^s  a  separate  account,  but 
still  all  was  in  th^  partnership  books.    Now  though 
J  agree  tliat  an  explanation  of  that  may  be  found 
in  the  convenience  qf  a  West,  India  concern  beiqg 
entere4  in  the  boojks  of  a  West  India  House  in 
which  both    the    parties    to    the   concern   were 
paf^^nefs  of  the  house,  the,  house,  being  also  the 
cpqsign^^  of  ^the  {{roduce;.;  ^hpugh  I  agr^e  that 
this  will  account  for  making  the  entry  in  these 
bpoks;    surely  it  will  not  account  for  that  entry 
being  made  without  a  single  note  or  memorandum, 
or  so  much  as  a  word  or  hint,  that  altjhoug^  this 
appeared  in  the  book  it  was  not  a  partnership 
transaction  between  persons  who  were  unequally 
intei^ested  in  ^e  partnership. ,,  If  they  had  been 
equally  interested}  I  can  conceive  that  it  might 
have  been  lefl  without  malf  ii)g  any  memoranduiq ; 
but  as  one  had  double  the  interest  of  the  other  it 
is  uttetily?  unaccountable,  if  it  was  not  a  partnersbq) 
transaction,  how  it  should  have  found  its  way  mfp 
the  bpoks,  and  continued  all  along  without  a^,  single 
note,  or  memorandum,  or  mark  to  distinguish  itv  • 
■(    The  way  in   which  CMthbert's   mortgage  was 
paid  off  also  turns  upon  this  part  of  the  question, 
and,,  a   yaiietyi  oi*  other  particulars>  to   which  I 
>peed.  not  refer.     I  am  ^oniy  going  over  a  few  <of 
the  leading  ifacts  which  copfirm  my  view  ^of.  the 
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With  respect  to  the  documeVi'tary  evidence,  it  18*S. 
consists  not  only  of  the  accounts^  tut  the  letters, 
and  the  bonds,  deeds,  and  c6iive?y^Hdes.  Of  the  j^ 
letters  I  shall  say  ia  wdrd  pk^^sehtflj' :  of'the  ac?- 
counts  I  have  spoken  by  a  gert'eril  reference ;  but 
of  the  bonds,  deeds,  and  (conveyance!^,  I  shktt  only 
say,  that  updn  the  best  attehtioh  I  have  befeti 
able  to  give  to  thetn  I  think  tttey  Sre  not  decisive 
either  way  :  that  the  languagb  of*  many'of  them, 
as  in  the  letters,  is  inconsfst^nt  with  either  vie#  of 
the  case ;  and  as  to  the  word  "  joiritTy**  being  used, 
for  instance,  and  "joint  interest,**  aii<i  "joined  in 
equal  moieties,"  and  "  the  same  prbportions  as  thdy 
were  interested  in  the  firrti,"  I  pass  over  that 
part  of  the  documentary  evidence  without  further 
remark. 

With  respect  to  the  letters^  more  observations 

arise  upon  some  of  them,  and  I  shall  tefer  to  onfe 

or  two.     I  refer  to  the  letted  of  Dectertibei',  1«1», 

in*  folio  65   of  the   AppellaiVfs '  Appendix,   atid 

still  more  to  the  letter*  immediately  prfecerfiftg  It, 

the 'letter  of  September'  ll.   In  folio  66,  and  I 

confess  I  cannot  rfe^oneile  ^ithfef*  df  these  letters 

with  any  other  opinion  than  that  which  I  haVe 

stated.    1  might  cite  the  letter  in  folio  52,  dat^ 

May  4.  1809,  as  being  very  strong,  biit' I  rather 

*ely  upon  the  letter  (tf  the  8d  of  December,  1815, 

ftt  1?ehich  Robley  artd  Brooke,  that  is  Mr.  Roble^ 

Bays,   "  He  (that  is  Mr.  Cuthbert)  has  sent  his 

••'solicitor  to  us,  who  not  receiving  an  answer  as 

**  soon  as  he  presumed  it  would  be  given,  ador- 

«*  rclsportdence  'has  taken  place  with  him  ;  **  and  at 

ih*  coriclusion-of  the  letter  he  says,  **  we  ardentfy 

wish   ;^bu   hkd  mdfe^  iT(p'  yOur  mind   finally  to 
**  settle  all  matters  that  relate  to  Betsey's  Hopfr 
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1833.  <<  and  the  Antigua  Estates,  as  well  for  your  own 
*^  sake  as  for  ours,  and  that  of  our  heirs  aod  ex- 
**  ecutors/'  He  is  writing  in  the  name  <^  the 
firm  ;  but  what  I  chiefly  refer  to  is  in  the  upper 
part  of  page  56.,  in  which,  writing  in  August, 
1811,  to  Mr.  Robley,  Mr.  Brooke,  as  an  indi^ 
vidual,  uses  this  expression  —  ^^  From  the  miserable 
<^  price  of  sugars,  and  the  unfevourable  appear- 
**  ances  as  long  as  the  war  lasts,  the  two  estates  in 

St.  Vincent's  and  likewise  Betsey's  Hope,  must 

infallibly  become  losing  concerns  to  this  house. 
**  If  a  very  fair  crop  and  good  prices  left  so  small 
*^  a  surplus  in  the  accounts  of  each  of  these  estates 
"  last  year,  what  are  we  to  expect  this  year  ?  *' 

I  confess  I  can  hardly  conceive  any  observation 
that  can  do  away  the  effect  produced  by  the  pro- 
duction of  this  letter  from  Mr.  Brooke  to  Mr. 
Robley. 

It  is  then  argued,  that  there  is  great  impro- 
bability in  a  partnership  with  so  small  a  capital  pur- 
chasing an  estate  to  so  large  an  amount.  In  the 
first  place,  that  observation  is  rebutted  by  the 
nature  of  the  transaction  itself  It  was  a  specu- 
lation entered  upon  in  the  firm  expectation  of  two 
out  of  three  crops  repaying  the  expense  :  that  ap- 
pears from  Mr.  Durand.  In  the  next  place,  the 
observation  is  rebutted  by  this  consideration,  that 
the  sums  (which  is  undoubtedly  a  fact  and  not 
denied)  that  the  sums  to  be  paid  were  made  pay^ 
able  in  a  long  period  of  time  stretching  from  the 
Ist  of  June,  180i,  to  the  1st  of  December,  1807, 
t^e  purchase  being  made  in  June,  1804 ;  so  that 
the  whole  transaction  extended  over  three  years 
^nd  a  half,  and  the  sets  of  bills  were  made  payable 
at  different  periods  within  that  space  of  time. 
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The  observations  that  I  have  made  respecting       18 S3, 
the  non-entry  of  any  memorandum  to  diflfer  this 
from  other  partnership  transactions  having  ap-      _^ 
peared,  as  it  should  seem,  to  the  Respondents,  to 
tiirow  back  upon  them  the  burthen  of  proof,  they 
have  resorted  to  the  evidence  of  Mr.  Durand,  and 
to  the  answers.     In  the  course  of  the  argument  I 
threw  out,  with  reject  to  those  answers,  an  ob- 
servation that  they  were  highly  creditable  to  Mr. 
Brooke :    he    only  swears   to   what  he   calls  an 
/understanding  —  an  <<  express  understanding,''  — 
meaning,  a  precise  and  perfect  understanding  as 
to  the    partnership,    and    any   other    point  that 
they  may  understand  between  them.     But  it  is 
impossible,  when  your  lordships  consider  the  difl 
ferent  shares  in  which  the  parties  were  interested 
in  the  firm,  one  having  a  share  double  of  the 
other's,  and  both  expecting  that  this  was  to  be  a 
certain  and  safe  speculation,  producing  a  profit  to 
llie  amount  of  25,000/.,  it  is  impossible  it  could 
have  rested  so  much  in  generals :  surely  it  would 
have  rested  upon  something  that  the  parties  could 
depend  upon  ;  something  more  than  a  tacit  under- 
titanding :  surely  something  must  have  passed  of  a 
mature  not  accurately  described.      In  calling  it 
*only  *'  an  understanding,"  it  seems  to  follow  that 
h^  must  have  come  to  a  consideration  of  the 
-shares  of  the  profit;    they  knew  if  nothing  else 
iiras  done,  that  if  it  went  into  the  book  it  must  go 
"^hito  the  partnership,  and  yet  neither  Mr.  Durand 
'"Will  take  upon  himself  to  say,  nor  Mr.  Brooke  to 
swear  in  -his  answer,   that  a  single  word  of  a 
fpredse  and  specific  nature  passed  as  to  the  ap- 
-pmtionment  of  the  shares.    I  can  understand  per- 
'^tly  no  agreement  existing  between  parties  where 
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1833.  there  was  a  tacit  understanding  between  them; 
and  that  nothing  should  pass  in  writing  when 
transactions  of  a  small  amount  and  little  moment 
are  entered  into :  but  that  when  a  partnership  is  on 
the  eve  of  entering  into,  or  immediately  after  they 
have  entered  into  a  transaction  of  such  an  amount 
as  9^,000/.,  with  little  or  no  risk,  there  should  be 
only  a  tacit  understanding  between  parties,— that 
in  such  a  situation,  and  upon  such  a  subject,  and 
with  such  interests  at  stake,  nothing  definite  should 
be  settled,  I  confess  I  cannot  at  all  comprehend.  If 
it  was,  as  Mr.  Brooke  says  (and  I  dare  say  he  firmly 
believed  it  as  the  result  of  his  impression),  that 
they  were  to  have  equal  shares,  it  must  have  been 
at  that  time  stated,  and  could  not  have  been  allowed 
to  rest  upon  vague  recollection  and  general  under- 
standing ;  and  if  it  was  understood  between  them, 
it  must  have  been  stated  in  some  such  words  as 
these  —  "  This  is  not  a  partnership  transaction ; 
"  remember  this  is  not  a  transaction  for  the  benefit 
**  of  the  partners  in  partnership  shares  ;  remember 
*<  this  is  not  a  transaction  that  gives  two-thirds  of 
•*  the  profit,  or  loss,  to  one,  and  only  one-third  of 
"  the  profit,  or  loss,  to  the  other."  It  must  have 
have  been  so  stated  and  contained  somewhere,  if 
it  was  as  Mr.  Brooke  contends. 

The  only  hesitation  I  have  felt  in  this  case, 
arises  from  the  evidence  of  Mr.  Durand,  and  so  I 
stated  to  your  lordships  shortly  on  the  last  day 
of  the  argument  at  your  lordships'  bar.  I  have 
had  some  doubt,  whether,  regard  being  had  to  his 
evidence,  and  the  possibility  of  what  might  arise 
upon  the  cross-examination  of  Mr.  Durand  in 
this  case,  upon  a  trial  at  nisi  prius,  I  should  not 
advise  your  lordships  to  direct  an  issue  in  order 
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obtain  the  benefit  of  that  cross  examination.       iSdd 
t  upon  the  fullest  .consideration  I  have  been 
e  r  to  give  to-  the •  subject,  •  and   thd  >  mature 
ibecationviof  mj  noble  and  learned  friend  nrh^ 
k  assisted  youi  Lordships' upon  this  occasion} 
mve  come  to  the  conclusion  that  w^  ought  ^tiOtf^ 
take  that  course.     If  the  whole  matter 'W^re'td'^ 
gone  into^  at  nisi  prius,  it  would  be  attended 
;h  the  greatest  inconvenience;  and 'jrou  cannbt 
^e  the  examination    and   cross-examinafion  W 
Mr.  Durand,  without  entering  into  the  whole  of 
i accounts;  for  the  manner  in  which  his  recdlec-' 
a  or  credit  is  to  be  put  to  the  test  must'bfe  by" 
9  t mode  only,  namely,  -  going  through  the  ac» 
tuts  in  the  course  of  his  'exaihnination,  and  parti- 
'arly  his  cross-examination:   a  more' cumbrou§f* 
I  inconvenient  proceeding;  &rld*ohe^  less  Uteeiy^ 
eodtoa  satisfactory  or  beneficial  restilt, 'I  "^^n^ 
ily  imagine.        »  •       :         '^\  '         '    »' 

lien  comes  thispracticaKconsiderbtion:-^Su^." 
Mr.  Durand,    on*  his  cro^^xatnindtfoii;^  H^'^ 
redit  seriously  broken  in  tipon';  suppose' 'Wife* 
lection  is  found  to  be  inaccurate  uponrcohr}-' 
9  it  with  the  documents ;  suppose  th^t  in  thsA; 
f  other  way  the  credit  of*  Mr.  Durand  'shbiild  * 
>eached  at  this  distance  of  timd,  (I  know^ndf' 
luch  longer  it  is  than  dt  the  time  when^He 
*  examined,)  arid  ^uppose*^  thAtHhe^fi^jbk'ii-*^ 
(aee  whatever  weight  ther^tedi¥4t6  thefe^i^^" 
>l  Mr.  Durand ;  that  wttulcJ  oWly  «iWig«Rfen^'^ 
AMia«i*o  which  a  am  ^i^pdlM't&'€ditidf^ 
nt^^sting  bis  €videMe'^ith'th^docihn6rit^ 
mdd  tal^n  altogether.  * '^  !But'iMpposl^,  6h^' 
Tohand,  that  Mt.  Durttftd**  evl«len<*?»^aa^ 
suppose  that  it  Was  n«^Jft!ach©d  Iftldh* 

I.  K 
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18SS.  broken  in  upon  at  all  by  the  result  of  his  cross- 
"^I^J^  examination,  then  I  ask  myself  this  question, — 
^'  would  he  stand  in  a  better  situation  than  be  does 
now?  or  would  the  cause,  as  standing  upon  ntt 
testimony  and  the  documentary  evidence,  be  in 
a  different  situation  from  that  in  which  it  BOW 
stands?  It  would  only  end  in  this,  that  the 
case  would  stand  exactly  as  it  now  does,  with 
this  slight  addition  in  favour  of  the  Respondent^ 
that  Mr.  Durand's  testimony  would  have  undeF* 
gone  a  scrutiny  and  sifling  in  the  investigation. 
I  do  not  think  that  would  be  sufficient  to  entitle 
the  Court,  with  the  documentary  evidence  and  tlie 
accounts  before  it,  feven  admitting  Mr.  Durand  so 
far  mixed  up  with  the  transaction,)  to  call  for  an 
issue,  and  shake  the  conclusion  to  which  the  evi* 
dence,  including  Durand's  deposition,  (suppose  it 
unimpeached,)  has  induced  me  to  come. 

Upon  these  grounds,  I  shall  only  state,  that  no 
person  who  reads  Mr.  Durand's  evidence  can  have 
any  doubt  that  he  must,  at  Nisi  PriuSy  answer  some 
questions  in  a  particular  way.  I  will  throw  out  one: 
suppose  he  was  asked  respecting  the  profit  arising 
upon  the  transactions  during  the  three  months,  whN^ 
ther  or  not  it  would  have  gone  into  the  general  part- 
nership. I  am  sure  no  jury  could  believe  him,  if  he 
was  to  take  upon  himself  to  say,  confidently  speak- 
ing to  the  fact,  that  it  would  have  gone  into  a 
different  account.  It  would  be  impossible  so  to 
believe  ;  but  if  he  gave  it  as  opinion  only,  then  it 
must  be  tried  in  that  way  by  the  test  of  its  con- 
sistency with  the  general  course  of  the  transac- 
tion. If  he  said  that  the  profit  which  had  beeii 
made,  or  the  loss  which  had  arisen  after  the  pur- 
chase of  Donaldson's  mortgage,  would  have  gone 
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into  the  place  where  all  the  other  accounts  go,  —  1833. 
there  is  some  little  doubt  with  respect  to  what 
has  been  called  the  suspense  account,  but,  with 
that  exception,  almost  all  the  items  of  profit  or 
loss  go  into  the  partnership  accounts  — if,  I  say, 
that  were  his  answer,  it  would  only  tend  to 
strengthen  the  conclusion  to  which  I  am  now  dis- 
posed to  come  ;  but  if  that  were  not  his  answer,  I 
must  say  that  his  testimony  would  be  at  variance 
with  the  whole  results  of  the  evidence,  and  the 
general  mode  of  keeping  these  accounts,  and  I 
Aonld  be  inclined  to  adopt  a  conclusion  opposite 
to  that  at  which  Mr.  Durand  had  arrived. 

Upon  the  whole,  I  think  there  ought  to  be  no 
iKue,  but  that  this  decree  must  be  altered  and 
varied  in  conformity  with  the  statement  I  have 
DOW  made :  that  Mr.  Anderdon's  share  went  into 
the  partnership,  and  was  to  be  distributed  between 
the  two  partners  in  the  proportion  of  two-thirds 
nd  one-third ;  and  that  Donaldson's  mortgage,  and 
Aeotber  transactions  under  the  second  head,  were 
partnership  transactions  to  all  intents  and  purposes. 

lard  Pbmkett.  —  My  Lords,  it  is  hardly  neces- 
mrj  for  me  to  do  anything  more,  afler  what  has 
fillen  ih>m  the  Noble  Lord  on  the  woolsack,  than 
to  say  that  I  entirely  concur  in  the  conclusions 
and  iJie  reasons  which  he  has  stated. 

Tliere  are  two  questions  in  the  case,  as  your 
Lordships  are  aware.  The  first  respecting  the 
diare  upon  the  retirement  of  Mr.  Anderdon,  at 
his  ceasing  to  be  a  member  of  the  partnership. 
That  18  a  question — whether  the  share  upon  the 
letirement  of  Mr.  Anderdon  was  to  be  divided 
equally  among  the  remaining  partners,  or  in  such 
proportion '  as  between  these   two  partners    the 
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1833.      profits  had  been  before  divided — whether  equally, 
or  in  the  proportion  of  two  and  one. 

Now,  we  find  that  the  deed  provides  that 
nothing  that  shouhl  arise  in  consequence  of  the 
death  of  Mr.  Anderdon  should  vary  the  pro- 
portions as  they  had  existed  before.  Then,  in 
addition  to  that,  you  have  the  mode  in  which  the 
money  upon  the  retirement  of  Mr.  Anderdon  was 
provided.  It  comes  not  in  equal  shares,  but  from 
the  profits  of  the  partnership,  which  were  con- 
fessedly in  the  proportion  of  two  to  one;  you 
have  that  entirely  fortifying  the  inference  from 
the  previous  state  of  the  shares. 

I  do  not  find  it  in  any  part  of  the  case  asserted, 
with  respect  to  this  part  of  the  question,  that 
any  special  agreement  was  entered  into  between 
Mr.  Brooke  and  Mr.  Robley,  varying  the  original 
terms  upon  which  they  stood.  On  the  contrary, 
on  looking  at  the  judgment  given  by  the  very 
eminent  Judge  who  decided  this  case  below,  he 
states  that  no  evidence  appears  before  him  of  any 
special  contract  to  vary  the  natural  course  of  deat 
ing  between  the  parties. 

In  addition  to  this,  you  have  the  terms  of  the 
decretal  order,  for  the  decretal  order  says  (and  it 
was  argued  very  ingeniously)  that  there  was  a  new 
contract  between  the  parties.  I  am  not  disposed 
to  enquire  very  minutely  whether  it  is  a  new  con- 
tract or  a  new  partnership ;  but  if  the  trade  was  to 
be  carried  on  upon  the  same  terms  as  before,  then 
it  is  a  dispute  about  words.  Whether  it  is  the  old 
partnership  or  not,  substantially  it  is  the  same 
thing.  What  is  the  decretal  order  ?  The  learned 
Judge  arrives  at  this  conclusion,  that  the  share  of 
Mr.  Anderdon  is  to  be  divided  between  the  parties 
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SO  as  to  give,  upon  the  whole,  five-eighths  to  Mr.  1833. 
Robley,  and  three-eighths  to  Mr.  Brooke.  How 
are  the  five-eighths  to  Mr.  Robley  made  out? 
That  divides  Mr.  Anderdon's  share  equally  between 
the  parties ;  it  gives  one-eighth  to  each,  Mr.  An- 
derdon  having  a  fourth.  But  how  does  it  make 
out  the  five-eighths  and  the  three-eighths?  Only 
upon  the  supposition  that  the  four-eighths  belonged 
to  Mr.  Robley,  and  two-eighths  to  Mr.  Brooke. 
That  is  a  distinct  affirmance  that  the  shares  of  the 
original  partnership  continued,  and  I  find  nothing 
to  meet  this  view  of  the  question.  The  terms  of 
the  partnership  deed  are  so,  and  the  terms  of  the 
decree  warrant  that  inference ;  and  I  find  nothing 
to  meet  the  conclusion  from  it,  except  that  Mr. 
Brooke  states  in  his  answer  (and  I  am  quite  willing 
to  suppose  that  he  believes  that  which  he  states  to 
be  perfect  truth)  that  there  was  an  understanding 
between  him  and  Mr.  Robley  that  the  share  of  Mr. 
Anderdon  should  be  divided  equally.  Afler  what 
has  fallen  from  the  Noble  Lord  on  the  woolsack,  I 
need  not  say  how  very  vague  this  is,  but  it  does 
appear  to  me  there  must  have  been  some  special 
agreement  entered  into  to  warrant  it.  How  is  it 
possible  to  suppose,  if  there  was  such  an  agree- 
ment, that  nothing  of  the  kind  should  be  found  in 
any  of  the  books  of  the  firm,  and  that  the  parties 
should  not  be  able  to  state  that  any  conversation 
took  place,  upon  which  an  agreement  of  that  sort 
was  made  ? 

Upon  the  first  point,  therefore,  with  eveiy  respect 
for  the  very  eminent  person  who  made  the  decree, 
I  cannot  rely  upon  the  opinion  he  has  expressed. 

Upon  the  second  point,  how  Donaldson's  moru 
gage  was  to  be  divided,  that  is  governed  very  much 
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18SS.       by  the  same  principles.     The  only  difference  arises 
from  the  evidence  of  Mr.  Durand  applying  to  the 
!^,.       latter  question,  and  not  to  the  former. 

Now  upon  the  question  as  to  the  mortgage,  it 
must  be  admitted,  if  there  was  a  division  made  of 
the  mortgage  equally,  and  not  as  two  to  one,  there 
must  have  been  some  specific  agreement  upon  the 
subject  According  to  the  partnership  deed,  al- 
though the  capital  was  equal,  the  shares  of  profits 
were  unequal,  and  in  the  proportion  of  two  to  one; 
then  this  must  be  taken  to  be  done  in  the  ordinary 
course  of  the  partnership  transactions,  unless  some- 
thing appears  to  the  contrary.  Some  special  agree- 
ment must  have  been  entered  into  to  vary  it.  Now 
what  grounds  have  we  given  us  to  shew  that  there 
was  such  a  special  agreement  ?  The  entries  in  the 
partnership  books  continue  to  go  on  exactly  as  be- 
fore, and  it  is  just  the  same  as  with  Mr.  Anderdon's 
share ;  the  purchase  is  made,  not  out  of  the  se- 
parate funds,  but  out  of  the  partnership  funds;  the 
instalments  are  paid  by  bills,  which  are  accepted 
by  the  house,  which  they  procure  to  be  discounted, 
and  pay  the  money  ;  and  one  of  the  deeds  of  con- 
veyance of  the  mortgage  states  the  consideration 
to  be,  the  payment  to  the  assignors  by  the  accept- 
ances of  the  firm  of  Robley  and  Company. 

I  cannot  conceive  upon  what  principle  it  can 
be  contended,  supposing  the  monies  were  fur- 
nished in  the  first  instance  by  Mr.  Brooke  in  an 
unequal  proportion  (and  perhaps  the  most  of  it)^ 
that  therefore  the  parties  so  advancing  those  monies 
were  to  get  shares  in  proportion  to  their  advances 
in  the  estate  purchased.  The  argument,  if  good 
for  any  thing,  would  go  this  length,  that  Mr. 
Brooke  should  have  not  an  equal  share,  but  a  share 
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much  exceeding  that  of  Mr.  Robley.  If  you  say  isss. 
that  in  proportion  to  the  sums  advanced  the  parties 
should  be  entitled  to  the  estate,  you  would  have  to  ^ 
apportion  it  in  different  shares,  and  could  not  hold 
that  they  yrere  equally  interested.  But  there  is 
no  principle  for  saying  that  if  one  man  lends  money 
to  another  for  the  purchase  of  an  estate,  that  the 
man  who  lends  the  money  gets  an  interest  in  the 
estate ;  that  is  not  a  principle  of  law,  and  I  do  not 
think  it  was  contended  for  at  the  bar.  He  may  or 
may  not  acquire  a  lien ;  but  as  to  his  getting  a 
share  by  virtue  of  his  lending  the  money,  such  a 
thing  was  never  heard  of  Then  it  only  affords  a 
ground  for  presuming  that  a  partner  would  not 
enter  into  such  a  contract,  and  advance  such  a 
considerable  sum  of  money,  unless  it  was  by  virtue 
of  a  special  agreement  that  he  should  at  least  have 
an  jequal  share.  It  is  a  ground  for  conjecture,  but 
we  are  not  to  go  upon  conjecture.  To  make  out 
the  case  of  the  Respondent,  you  must  suppose 
that,  the  parties  being  interested  in  unequal  pro- 
portions when  the  one  has  two  thirds  and  the 
other  has  one  third,  and  a  long  negotiation  grow- 
ing out  of  this  transaction,  and  a  large  profit 
arising  from  it,  there  was  an  agreement  that  they 
should  become  partners  in  different  proportions, 
that  they  should  be  partners  in  equal  shares.  It 
might  be  so,  but  we  must  have  something  more 
than  conjecture.  It  is  admitted  that  the  partner- 
ship funds  were  pledged  for  the  payment  of  this 
consideration,  and  that  that  pledge  was  followed 
up  by  its  being  paid  out  of  those  funds;  and  those 
who  advanced  the  money  became  creditors  upon 
the  estate,  and  the  estate  was  their  debtor  \  and  it 
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1833.  appears  that  they  have  been  paid  principal  and 
interest,  but  the  funds  of  the  firm  were  pledged. 

There  is  one  observation  that  strikes  me  as 
having  some  vahie.  The  funds  of  the  partnership 
having  been  pledged,  supposing  this  question  had 
not  arisen  between  Mr.  Robley  and  Mr.  Brooke ; 
but  suppose  any  disaster  had  happened  to  these 
estates,  and  suppose  the  question  had  arisen  be- 
tween the  joint  creditors  of  the  firm  and  the  sepa- 
rate creditors,  it  would  be  very  difficult  to  say  that 
these  estates  so  purchased  were  not  joint  estates. 
It  would  be  very  unjust,  if  a  bankruptcy  arose,  to 
say  that  the  partnership  creditors  should  not  be 
entitled  to  come  upon  the  estates  as  partnership 
funds,  but  should  come  in  at  the  tail  of  the  separ- 
ate  creditors  of  Robley  or  Brooke.  In  the  dis- 
tribution of  the  effects,  the  joint  creditors  would 
come  upon  the  joint  funds,  and  the  separate  cre- 
ditors upon  the  surplus,  which  becomes  the  separ- 
ate fund  after  the  payment  of  the  joint  creditor. 
Now  would  it  be  a  just  thing  to  the  joint  creditor, 
to  say  you  shall  not  come  upon  the  joint  estate  till 
all  the  separate  creditors  who  have  had  dealing  with 
Mr.  Robley  and  Mr.  Brooke  shall  be  first  paid  ?  A 
party  might  enter  into  a  contract  of  that  kind ;  but 
it  would  be  very  unjust,  if  you  must  decide  that 
it  is  the  joint  property  of  the  firm.  The  question 
arising  between  Mr.  Robley  and  Mr.  Brooke  can- 
not make  any  difference  in  the  case. 

A  great  deal  of  reliance  has  been  placed  upon 
the  circumstances  of  the  profit  and  loss  account 
not  being  regularly  settled  in  the  partnership 
books ;  and  it  is  said  that  that  affords  some  ground 
of  conjecture.  Whether  that  has  been  satisfactorily 
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explained  by  the  evidence  from  the  waste  book,  I       1833. 
will  not  say ;  it  goes  some  way,  becanse  there  is  an 
entry  that  the  parties  are  not  agreed  upon  it,  but  » 

that  it  shall  depend  upon  the  profit  realised  by  the 
produce  of  the  estates;  and  it  is  not,  therefore, 
satisfactory.  There  were  some  years  when  there 
was  a  real  profit,  but  it  goes  some  way  to  shew 
that  it  is  not  a  settled  account. 

Suppose  the  case  of  the  Respondent  to  be  a  true 
case,  and  that  it  was  a  partnership  dealing  between 
Mr.  Robley  and  Mr.  Brooke,  not  upon  the  original 
terms  of  the  partnership,  but  that  they  were  to 
have  equal  shares,  would  you  not  require  a  profit 
and  loss  account  that  would  make  part  of  their 
general  account?    Now  you  have  no  statement 
upon  either  hypothesis  of  what  was  the  profit  and 
Joss  upon  this  dealing.    If  the  books  were  regularly 
kept,  and  not  merely  a  suspense  account,  this  ought 
Xo  appear  in  the  books   upon  either  hypothesis. 
Then  if  there  is  a  matter  that  ought  to  appear 
xipon  either  hypothesis,  the  absence  of  it  cannot  be 
Ijrought  in  in  favour  of  one  or  the  other;  and, 
therefore,  I  do  not  feel  my  mind  so  strongly  im- 
pressed by  that  as  the  minds  of  those  very  inge- 
3iious  persons  were  who  argued  on  behalf  of  the 
Respondent. 

This  is  matter  of  conjecture.  I  am  called  upon 
to  make  out  a  special  case.  I  ask  what  is  the  evi- 
dence of  it?  Is  it  not  a  most  extraordinary  hypo- 
thesis? If  the  parties  were  going  on  upon  the 
original  transaction,  all  is  natural ;  but  if  a  new 
agreement,  if  a  special  case  of  a  new  agreement  is 
to  be  made  out,  is  it  not  the  most  extraordinary 
thing  that,  from  the  beginning  to  the  end  of  these 
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1833.       accounts,  you  do  not  find  a  single  entry  affording 
evidence  of  it  ? 

Then  comes  the  evidence  of  Mr.  Durand,  and  it 
is  the  only  point  upon  which  I  have  ever  felt  any 
kind  of  difficulty.  According  to  his  evidence,  it  ap- 
pears that  Mr.  Robley  had  used  language  amount- 
ing to  this,  that  the  interest  of  this  25,000/.  would 
afford  to  each  a  profit  of  350/.  a  year,  calculating  at 
6/.  per  cent,  and  that  would  imply  an  equality; 
but  Mr.  Durand  does  not  go  the  length  of  saying, 
that  it  was  ever  said  or  written,  or  expressed  be- 
tween the  parties,  that  they  should  have  an  equal 
share  in  the  mortgage  transaction ;  and  it  is  at 
such  variance  with  the  entire  entries  from  the  be- 
ginning to  the  end,  that  I  cannot  feel  myself  just- 
ified in  submitting  the  propriety  of  sending  this 
case  to  any  issue.  The  question  I  have  asked  myself 
is  this,  suppose  it  went  to  an  issue,  and  suppose  by 
the  verdict  of  the  jury  the  testimony  of  Mr.  Durand 
was  confirmed,  should  the  conscience  of  a  Court 
of  Equity  be  satisfied,  upon  that  verdict,  to  decide 
that  the  shares  were  determined  by  a  special  agree- 
ment ?  If  this  case  came  back  with  a  verdict  aflSirm- 
ing  Mr.  Durand's  evidence,  and  leaving  him  better 
in  this  respect  that  he  has  stood  the  test  of  a  cross- 
examination,  I  should  not  feel  justified  in  pronounc- 
ing an  order  grounded  upon  that  supposition. 

Under  these  circumstances,  I  am  of  opinion  that 
no  issue  ought  to  be  directed.  It  would  be  a  very 
troublesome  investigation,  and  a  very  useless  one; 
because,  after  the  verdict,  whichever  way  it 
should  be  found,  the  House  would  be  just  in  the 
same  situation  as  now,  as  to  the  grounds  of  their 
judgment. 
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Jprilif.  1833.  i83S. 

Ordered  by  the  Lords,  &c.,  that  so  much  of  the       eobuct 
said  decree  as  is  appealed  from  be  and  the  same  is 
hereby  reversed.    And  it  is  declared,  that  J.  Robley, 
and  the  Respondent  Charles  Brooke,  became  the 
purchasers  of  and  interested  in  and  entitled  to  the 
mortgage  debt  or  sum  of  94',511/.  1^.  Gd.^  and  the 
estates  of  Pembroke  and  Calliaqua  in  St.  Vincent's, 
and  Betsey's  Hope  in  Tobago,  in  the  petition  of 
appeal  mentioned,  in  the  shares  and  proportions  in 
which  they  were  interested  in  the  profits  and  loss 
of  the  partnership  of  J.  Robley  and  Co.  in  the 
petition  mentioned,  and  not  in  equal  shares ;    and 
that  the  purchases  thereof  respectively  were  trans- 
actions of  the  partnership  of  J.  Robley  and  Co. : 
and  it  is  also  declared,  that  upon  the  retirement 
of  the  said  Thomas  Oliver  Anderdon,  his  share 
and  interest  in  the  said  partnership  accrued  to  and 
Evolved  upon  the  said  John  Robley  and  the  said 
Charles  Brooke,  in  the  proportion  of  two-thirds  to 
J^ohn   Robley  and  one-third  to   the  Respondent 
Charles  Brooke,  and  not  in  equal  shares.     And  it 
is  further  ordered,  That  the  accounts  to  be  taken 
in  the  said  cause  be  directed  to  be  taken  having 
regard  to  this   judgment  and    the   declarations 
herein  contained,  instead  of  such  accounts  being 
taken  having  regard  to  the  declarations  in  the  said 
decree  appealed  from  and  varied  by  this  judgment. 
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ENGLAND. 


(exchequer  chamber.) 


Matthias  Prime   Lucaso 
William       Thompson, 
Phineas  Davis,  Joseph 
Bull,    Thomas    Ling- 
ham,      and      Charles 

ElCKE 


Plaintiffs  in  Error ; 


Christopher  Nockells  -  Defendant  in  Error. 

To  an  action  of  trespass,  for  entering  a  ship  and  seizing  goods, 
the  Defendants  pleaded,  that  H.  and  L.  had  recovered  a 
judgment  against  one  T.,  and  had  sued  out  a  writ  of  ^.  Jd<^ 
by  virtue  whereof  the  Defendants,  as  sheriffs,  &c.  entered 
and  took  in  execution  the  goods  being  the  goods  of  T.  The 
Plaintiff,  admitting  the  judgment  and  writ,  replied  de  injuria 
absque  residue  causae  and  new  assigned  that  the  PlaihtifiB  **  at 
**  other  times,  and  on  other  occasions,  and  for  other  purposes 
<<  than  in  the  plea  mentioned,  entered  and  seized  the  goods.'* 

Upon  the  trial  it  appeared  in  evidence  that  the  Plaintiff  was 
sole  owner  of  the  ship  ;  that  the  goods  were  shipped  in  Van 
Dieman's  Land  for  London  ;  that  the  master  signed  bills  of 
lading,  which  stated  that  the  goods  were  shipped  by  T.,  to 
be  delivered  in  London  to  H.  and  L.,  he  or  they  paying 
freight,  &c.;  that  the  ship  arrived  on  the  27th  of  June, 
that  a  treaty  had  been  going  on  between  the  Plaintiff  and 
H.  and  L.  respecting  the  rate  of  payment  for  the  freight, 
and  that  on  the  4th  of  July  the  Defendants  seized  the  goods, 
which  were  assigned  by  the  sheriffs  to  H.  and  L.  The 
Plaintiff  also  gave  in  evidence  —  I.  A  memorial  dated  on  the 
4th  of  July,  presented  to  the  Commissioners  of  the  Customs 
by  H.  and  L.,  in  which  they  stated  that  they  were  the  im- 
porters of  part  of  the  goods  seized  —  2.  A  certificate  by  H. 
and  L.  to  the  Excise  Office,  that  some  oil,  (other  part  of  the 
goods  seized,)  had  never  previously  been  sold,  and  that  a 
sale  thereof  by  auction,  then  intended,  was  the  first  sale 
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thereof — 3.  A  written  authority  to  their  broker  to  buy  the         18SS. 
oil  at  a  certain  price,  as  their  property. 

The  Defendants  gave  in  evidence  the  shipping  of  the  goods  by 

T.,  the  charter  party,  the  writ,  &c.,  and  the  seizure  of  the      vockills. 
goods  by  the  officers,  &c. 

Held,  that  it  was  competent  by  law  upon  these  pleadings  for 
the  Plaintiff  to  shew  at  the  trial,  in  maintenance  of  his  action, 
that  the  acts  of  the  Defendant  were  not  really  done  under, 
or  in  execution  of  the  writ,  but  for  another  purpose,  under 
another  claim,  and  that  the  writ  and  the  proceedings  under 
it  were  a  mere  colour  and  contrivance  to  get  possession  of 
the  goods  without  paying  the  freight. 


XN  Hilary  Term,  4G.4. — The  Defendant  in  error 
brought  an  action  of  trespass  in  the  Court  of  King's 
Bench  against  the  Plaintiffs  in  error,  for  breaking 
and  entering  his  ship,  and  seizing  and  taking  cer- 
tain goods  and  merchandize  then  being  therein. 

To  this  action  two  of  the  Plaintiffs  in  error 
(Lucas  and  Thompson)  jointly  pleaded — first,  not 
guilty;  and,  secondly,  that  at  and  before  the  time  of 
the  supposed  trespass  they  were  Sheriffs  of  Middle- 
sex :  that  Hopley,  G.  A.  Lingham,  and  T.  Ling- 
ham,  had  recovered  by  judgment,  &c.,  against  one 
Thornton,  a  debt  of  20,000/.  and  84^.  costs ;  that 
thereupon  they  had  sued  out  a  testatum  Jierijacias 
against  Thornton,  directed,  &c.;  that  the  writ  being 
delivered  to  them  (Lucas  and  Thompson),  as  such 
sheriffs,  by  virtue  thereof,  and  of  a  warrant  duly 
made  by  them  to  two  of  their  officers,  Davis  and 
Bull,  &c.,  they,  D.  &  B.,  before  the  return  of  the 
writ,  entered  the  ship,  and  took  in  execution  the 
goods,  &c.,  being  the  goods  and  merchandizes  of 
Thornton,  and  liable  to  be  taken  in  execution  by 
virtue  of  the  writ,  and  justified  in  the  usual  manner 
the  breaking,  &c.  hatchways  to  get  at  them,  and 
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183S.       fixing  tackle  to  the  ship  for  the  purpose  of  remov- 
ing them. 

?:.._  The  other  Plaintiffs  in  error,  viz.  Davis,  Bull, 

Lingham,  and  Eicke,  severally  pleaded  — -  first,  not 
guilty;  and  secondly,  Davis  and  Bull  severally  jus- 
tified as  sheriflT's  officers,  acting  under  the  said  writ 
and  warrant;  Lingham  justified  as  one  of  the  plain- 
tiffs in  the  writ,  and  as  an  assistant  to  the  officers ; 
and  Eicke  justified  also  as  an  assistant. 

On  the  pleas  of  not  guilty  respectively,  the  De- 
fendant in  error  joined  issue ;  and  to  the  other 
pleas,  after  protesting  the  judgment  and  writ, 
replied  the  common  replication  de  injuria  absque 
residuo  causcp,  and  new  assigned  that  the  Plaintiffs 
**  at  other  times,  and  on  other  occasions,  and  for 
**  other  purposes  than  in  the  said  pleas  mentioned,** 
and  with  excessive  and  unnecessary  force  and  vio- 
lence, broke  and  entered  the  said  ship,  and  seized 
and  carried  away  the  said  goods. 

On  these  replications  the  Plaintiffs  respectively 
joined  issue,  and  with  the  exception  of  Lucas  and 
Thompson,  who  joined  in  their  plea,  pleaded  seve- 
rally not  guilty  to  the  new  assignment,  on  which 
pleas  also  issue  was  joined  by  the  Defendant 

On  the  4th  of  July,  1826,  the  cause  came  on  to 
be  tried  before  the  Chief  Justice  of  the  King's 
Bench  and  a  special  jury  at  Guildhall,  when,  to 
support  his  case,  the  Defendant  in  error  gave 
in  evidence  that  he  was  sole  owner  of  the  ship 
in  which  the  goods  were  seized;  that  they  were 
shipped  on  board  at  Van  Dieman's  Land,  for 
London ;  and  that  the  master  of  the  ship  signed 
bills  of  lading  for  the  same,  which  contained, 
amongst  the  matters  usual  in  such  instruments, 
that  the  goods  were  shipped  by  Nathaniel  Thorn- 
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ton,  to  be  delivered  at  London  to  Messrs.  Hopley       1833. 
and  Linghams,  or  to  their  assigns,  he  or  or  they 
paying  freight  for  the  goods  as  per  charter,  with 
primage  and  average  accustomed. 

The  Defendant  further  gave  in  evidence  that 
the  ship  having  the  goods  on  board  arrived  in 
safety  in  the  river  Thames  about  the  27th  of  June, 
1 823  ;  and  that  subsequently  thereto,  and  before 
the  issuing  of  the  execution,  various  communica- 
tions   took    place    between    the  Defendant  and 
Messrs.  Hopley  and  Linghams,  relative  to  the  de* 
livery  of  the  goods :  that  the  Defendant  at  first 
offered  to  deliver  the  goods  to  Messrs.  Hopley  and 
Linghams,  if  they  would  pay  freight  for  the  same, 
according  to  a  charter-party,  recited  in  the  char- 
ter-party  hereinafter  particularly  referred  to,  and 
therein  stated  to  have  been  put  an  end  to,  but 
subsequently  offered  to  deliver  the  goods  on  their 
(Messrs.  Hopley  and  Linghams)  expressly  agreeing 
to  pay  freight  for  the  same  according  to  the  th^i 
existing  charter-party,  which  was  the  charter-party 
referred  to  in  the  bill  of  lading,  and  under  which 
the  goods  were  shipped  by  Thornton,  and  in  which 
the  rate  of  freight  was  lower  than  in  the  recited 
charter-party,  but  that  Messrs.  Hopley  and  Ling- 
liaras  refused  to  enter  into  such  agreement. 

The  Defendant  then  further  gave  in  evidence 

certain  port  entries  and  affidavits,  bearing  date  the 

-*th  of  July,  1823,  and  made  by  William  Elliott, 

^he  master  of  the  ship,  and  the  plaintiff  Thomas 

Lingham ;  and  also  a  memorial  of  the  same  date, 

presented  to  the  Commissioners  of  Customs  by 

Messrs.    Hopley   and    Linghams,    which    stated 

Messrs.  Hopley  and  Linghams  to  be  the  importers 

of  the  oil  and  whalebone,  parcel  of  the  goods  so 
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1833.  The  Defendant  then  gave  in  evidence  two  writ- 

'''^^^  ten  documents,  bearing  date  the  7th  of  August, 
»'^_^  1823,  signed  by  Messrs,  Hopley  and  Linghams, 
and  which  were  annexed  to  a  catalogue  of  sale  by 
public  auction  of  (amongst  other  things)  some  of 
the  oil,  parcel  of  the  goods  and  which  had  been 
delivered  and  left  by  Messrs.  Hopley  and  Linghams 
at  the  Excise  Office,  and  that  no  auction-duty  was 
payable  on  the  first  sale  by  the  importer  of  such 
oil.  Tlie  ,' first  document  was  a  certificate  to  the 
Excise  Office  from  Messrs.  Hopley  and  Linghams, 
that  the  oil  therein  mentioned  (being  parcel  of  the 
goods)  had  not  been  previously  sold  or  parted 
with,  and  that  the  then  intended  sale  by  auction 
was  the  first  sale  thereof.  The  second  was  an  au- 
thority to  their  brokers  to  buy  the  oil  at  a  certain 
price  therein  mentioned,  being  their  property. 

The  Defendant  then  further  gave  in  evidence, 
that  on  the  4th  of  July  the  Plaintiffs  Davis,  Bull, 
Lingham,  and  Eicke,  came  on  board  the  ship;  and 
that  Davis  then  produced  the  warrant  of  the  sheriff 
Lucas  and  Thompson,  and  that  Eicke  gave  direc- 
tions as  to  the  unloading  of  the  goods ;  and  that 
Davis,  Bull,  Lingham,  and  Eicke  broke  open  the 
hatches  of  the  ship,  which  Defendant  had  closed, 
in  order  to  prevent  them  from  unloading  the  cargo, 
and  began  to  unload  the  cargo,  and  continued  to 
do  so  until  the  17th  of  the  same  month,  when  all 
the  goods  were  taken  out  of  the  ship ;  and  that  the 
Plaintiff  Davis  had  said  that  the  amount  of  the 
sale  of  the  goods  so  taken  out  was  1950/. 

The  Defendant  further  gave  in  evidence  a  no- 
tice, bearing  date  the  5th  of  July,  1 823,  and  signed 
Nind  and  Cotterill,  attorneys  for  the  Defendant^ 
and  served  upon  all  the  Plaintiffs,  calling  upon  them 
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to  quit  and  deliver  up  possession  of  the  ship  and       1835. 
goods,  and  then  closed  his  case. 

Whereupon  the  Plaintiffs  in  error,  in  support  of 

tbeir  case,  by^the  evidence  of  William  Elliott,  the 

captain  of  the  ship,  duly  proved  the  execution  of  a 

charter-party,  bearing  date  the  8th  of  August,  1822, 

beiDg  the  charter-party  under  which  the  goods  were 

shipped  by  Thornton,  and  hereinafter  referred  to. 

And  by  the  evidence  of  William  Elliott  further 

proved  that  the  goods  seized  under  the  execution 

were  shipped  on  board  by  Nathaniel  Thornton,  at 

Macquarrie  and  Van  Dieman's  Land,  and  that  the 

ship  arrived  in  safety  with  her  cargo  at  the  London 

Docks,  on  the  28th  of  June,  1823.     That  on  the 

Si  of  July  the  Plaintiffs,  Davis  and  Bull,  came  on 

board  and  brought  a  warrant  to  seize  the  goods ; 

that  they  left  a  paper  which  they  called  a  warrant, 

and  which  he  gave  to  the  Defendant    That  the 

hatches  were  at  that  time  open,  and  that  the  De- 

ieidant  desired  him  to  lock  them  down  until  further 

orders.    That  he,  Elliott,  told  the  Defendant  he 

dioaght  he  was  wrong  in  detaining  the  cargo,  as 

the  freight  was  not  due  until  ten  days  after  de- 

fivery;   and  that  the  Defendant  said  he  would 

be  damned  if  he  cared.     That  Defendant  desired 

bim  not  to  allow  the  use  of  the  tackle  to  dis- 

chii^  the  ship,  and  that  the  Plahitiffs  got  their 

on  tackle  to  get  out  the  cargo,  and  that  they  did 

Dodamage.    • 

Upon  his  cross-examination  he  stated  that  he 
had  had  disputes  with  the  Defendant  since  his 
i^ebifQ  tp  England,  and  had  brought  an  action 
•gainst  himt;  that  the  ship  was  employed  from 
March,  1821,  till  August,  1822,  under  another 
charter-party^  which  was  cancelled.    Upon  re-exa- 
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1833.       mination,   stated  that  the  Plaintifis  did  not  stay 
beyond  the  time  necessary  for  getting  the  goods  out 

The  Plaintifis  then  gave  in  evidence  a  power  of 
attorney  under  seal,  duly  executed  by  the  Defend- 
ant, and  bearing  date  theSSd  of  September,  1820^ 
whereby  the  said  Defendant  (amongst  other  thingB) 
authorized  his  sou,  Christopher  William  NockeUs, 
to  charter  and  let  to  freight  the  ship. 

The  Plaintifi*s  then  gave  in  evidence  the  charter- 
party,  of  the  8th  of  August,  1822,  which  was 
under  seal,  and  made  between  the  Defendant  and 
William  Elliott  of  the  one  part,  and  Nathaniel 
Thornton  of  the  other  part,  and  which  was  diily 
executed  for  and  on  behalf  of  the  Defendant,  by 
Christopher  William  Nockells,  acting  under  the 
authority  and  by  virtue  of  the  power  of  attorney, 
and  by  which  charter-^party,  after  reciting  another 
charter-party  made  between  the  same  parties 
bearing  date  the  l6th  day  of  April,  1821,  and  that 
they,  the  Defendant  and  William  Elliott,  at  the 
request  of  Nathaniel  Thornton,  had  agreed  to  p&t 
and  to  and  determine  the  same.  The  Dofendtfit 
an  end  William  Elliott  covenanted  and  agreed  that 
William  Elliott  would  receive  on  board  the  ship 
)3uch  goods  as  should  be  tendered. to  bim  by^Na^  ^ 
thaniel  Thornton,  and  therewith  proceed  to  the 
port  of  London,  and  there  make  a  right  and  tnie 
delivery  of  the  cargo  unto  Nathaniel  Thamtoni 
his  executors,  administrators,  and  assigns.  And 
Nathaniel  Thornton  thereby  for  hipiself^  his  exe- 
cutors, administrators,  and  assigns,  covenanted  and 
agreed  with  the  Defendant  and  William^  Elliott, 
that  he,  Nathaniel  Thornton,  would,  within  ten 
•days  after  the  delivery  of  the  cargo  in  the  port  <rf 
London  to  Nathaniel  Thornton,  his  executorsy  ad- 
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ministrators,  or  assigns,  pay  or  cause  to  be  paid  to  1833. 
the  Defendant,  &c.  freight  for  the  use  of  the  said 
ship,  at  and  after  the  rate  of  15s.  per  register  ton 
per  calendar  month,  for  the  use  of  the  said  ship 
from  the  1st  day  of  May  then  last  past,  until  her 
final  discharge  in  the  port  of  London. 

The  Plaintifis  then  gave  in  evidence  the  testatum 
Jteri  Judas  directed  to  the  Plaintifis,  Lucas  and 
Thompson,  sheriff  of  Middlesex,  and  their  warrant 
to  the  Plaintiffs,  Davis  and  Bull,  as  in  the  pleadings 
mentioned  \  and  that  they,  Davis  and  Bull,  after 
the  delivery  (^the  warrant  to  them,  went  on  board 
the  ship  and  seized  the  cargo  as  in  manner  herein- 
before  mentioned.  Whereupon  the  Defendant  pro« 
duced  and  gave  in  evidence  a  bond  of  indemnity 
from  Messrs.  Hopley  and  Linghams  to  the  sherifik, 
conditioned  to  save  harmless  them  and  their  officers 
for  any  thing  done  by  them  under  the  writ 

The  case  being  closed  on  both  sides,  the  Chief 
Justice  proceeded  to  charge  the  jury,  and  after 
detailing  the  evidence,  stated  to  them  that  he  was 
dSofmioa  that  the  possession  of  the  ship  remained 
in  the  Defendant,  and  that  the  question  for  their 
consideration  was,  whether  the  goods  were  really 
and  bond  Jide  \skeTL  by  virtue  of  the  writ  of  execu- 
tion, for  if  they  were  the  verdict  ought  to  be  for 
the  Plaintifis  in  error;  or  whether  the  execution 
was  had  recourse  to  merely  as  a  colour,  to  enable 
the  naintiff  Lingham  and  his  partners,  who  w^re 
the  consignees,  to  take  the  goods,  and  so  get  pos- 
session of  ^em  and  land  them  as  importers,  witli- 
out  subjecting  themselves  to  the  claim  or  question 
that  4night  have  arisen  if  they  had  accepted  them 
under  the  bill  of  lading ;  in  which  latter  case  the 
verdict  ought  to  be  for  the  Defendant  in  error. 
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1 883.  Whereupon  the  Counsel  on  the  part  of  the  Plaintiff 
interposed  and  objected;  first,  that  the  question 
so  proposed  by  the  Chief  Justice  for  the  consider- 
ation  of  the  jury,  was  not  open  for  their  consider- 
ation upon  the  pleadings  in  the  cause,  for  if  there 
was  ground  for  imputing  fraud  it  ought  to  have 
been  specially  replied ;  and  secondly,  that  none  of 
the  coiints  in  the  declaration  had  been  proved,  and 
the  Chief  Justice  diight  to  direct  and  charge  the 
jury/ upon  the  evidence  produced,  that  the  posses- 
sion of  the  ship  was  not,  at  the  time  of  the  enter- 
ing of  the  same  by  the  Plaintiffs  by  law,  vested  in 
the  Defendant,  and  that  the  Defendant  had  no  lien 
on  the  goods,  and  consequently  that  the  Defendant 
was  hot  competent  to  maintain  the  action ;  but  from 
these  objections  the  Chief  Justice  dissented';  and 
repeating  the  opinion  so  by  him  given,  and  the 
question  so  by  him  submitted  for  the  consideration 
of  the  jury,  hei  with  the  direction  aforesaid,  left 
the  issues  aforesaid  to  them,  who  gave  a  verdict 
for  the  Defendant  upon  them  all,  with  damages 
I95O/.  and  costs  40^.,  subject  to  a  reference  as  to 
the  arabunt  of  the  damages ;  which  reference  was 
subsequently  waived  by  the  Plaintiffs. 

But  the  Counsel  on  the  behalf  of  the  Plain- 
tii!^  upon  his  Lordship's  dissenting  from  their  view 
of  the  case,  excepted  to  his  opinion  and  direction, 
and  at  their  request  his  Lordship  put  his  seal  to 
a  bill  of  exceptions  to  the  above  effect  tendered 
by  them. 

In  the  following  Michaelmas  Term  judgment 
was  signed  for  the  Defendant  upon  all  die  issues, 
as  well  on  the  new  assignment  as  on  the  pleas. 
*    Upon  this  judgment  the  Plaintifl^  brought  a  writ 
of  rrror  rfetiirnable.  in  the  Exchequer  Chamber^ 
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which  Court,  on  the  lyth  day  of  May,  1828,  affirmed       1833. 
the  judgment  of  the  Court  of  King's  Bench.  • 

The  writ  of  error  was  against  the  judgments  of 
the  King's  Bench  and  of  the  Exchequer  Chamber. 

The  case  was  argued  t  by  Martin  for  the  Plain- 
tiffs in  error,  and  by  J.  Campbell  and  Maule  for 
the  Defendants  in  error,  in  the  presence  of  the 
Judges,  to  whom,  at  the  conclusion  of  the  argu- 
ment, the  following  question  was  put :  -^ 

An  action  of  trespass  being  brought  against  a 
sheriff  and  another  person,  for  entering  the  Plain- 
tiff's house  and  seizing  and  taking  away  his  goods 
on  divers  days  and  times ;  the  sheriff  pleaded  a 
justification  under  a  writ  of  Jieri  facias  issued 
against  the  goods  of  A.  B.  at  the  suit  of  the  other 
Defendant,  averring,  that  goods  of  A.  B.  were  in 
the  house,  and  that  he  entered  the  house  to  seize, 
and  did  seize,  and  sold  them  under  the  writ ;  the 
other  Defendant  pleaded  the  same  plea,  with  the 
addition  of  the  judgment  recovered  by  himself 
against  A.  B.  The  Plaintiff  replied,  admitting 
the  judgment  and  writ,  and  traversing  the  residue 
of  ^e  cause ;  and  also  added  a  new  assignment, 
at  other  times  and  on  other  occasions,  and  for 
other  purposes,  and  also  alleging  excess.  At  the 
trial  it  appeared  that  the  sheriff  had  made  a  warrant 

•  See  2  Yo.  &  Jerr.  S04.  4  Bing.  729. 

f  In  1832.  The  principal  arguments  and  authorities  are  no- 
ticed in  the  opinions  of  the  Judges.  To  shew  that  there  was  iko 
■lien  upon  the  goods,  the  Counsel  for  the  Plaintiffs  in  mbt 
cited  SavUe  y.  Campion^  2  B.  &  A.  510. ;  Hutton  ▼.  Bragg^ 
7  Tua.  14.,  and  Raith  ▼.  MUchell^  4  Camp.  146.  To  this  it  was 
answeredy  that  as  the  Plaintiff  had  possession  of  the  vessel,  he 
had  a  qualified  possession  of  the  cargo.  The  Year  Books 
21  H.  6.  p.  5*9  11  H..  4.  75  6.,  and  28  H.  6.  5  6.,  were  cited  on 
opj>osite  aides  upon  the  question,  whether  the  intent  of  the 
party  in  executing  the  writ  could  be  matter  of  issue. 
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1SS3.  to  his  officers  who  entered  the  house,  and  continued 
therein  until  all  the  goods  were  removed,  which 
.»i^  occupied  three  or  four  days,  and  that  the  sheriff 
was  indemnified  by  the  other  Defendant  Was  it 
competent  by  law  on  these  pleadings  for  the  Plain- 
tiff to  shew  at  the  trial,  in  maintenance  of  his  action, 
that  the  acts  of  the  Defendants  were  not  really 
done  under  or  in  execution  of  the  writ,  but  for  an- 
other purpose  under  another  claim,  and  that  the 
writ,  and  the  proceedings  under  it,  were  a  mere 
colour  and  contrivance  to  get  possession  of  the  goods? 


In  June  1833,  the  Judges  gave  their  opinions 
upon  this  question  as  follows  :  — 

Bosanquet  J.  —  In  this  case  it  appears  that  the 
new  assignment  may  be  laid  out  of  consideration. 
The  question,  therefore,  upon  which  my  opinion 
turns  is  this :  Whether  the  evidence  in  the  case 
supposed  relates  to  a  material  allegation  contained 
in  the  plea,  and  denied  by  the  replication? 

The  effect  of  the  repUcation  is  to  put  in  issue 
every  material  fact  (except  the  judgment  and 
writ  ofjf?.  j^.),  which  constitutes  any  part  of  the 
cause  for  which  the  Defendant  alleges  that  he 
committed  the  acts  professed  to  be  justified.  What- 
ever fact  the  Plaintiff  might  consistently  with  the 
rules  of  law  have  traversed  separately,  he  denies 
by  the  general  form  of  replication,  which  he  is 
allowed  to  employ  in  such  case  as  this* 

It  may  be  assumed  that  in  the  action,  shortly 
described  in  your  Lordships'  question,  the  decla- 
ration would  state,  that  the  Defendant  broke  and 
entered  the  Plaintiff's  house,  seized  and  carried 
away  his  goods,  and  converted  and  disposed  of 
them  to  his  own  use:  and  that  the  plea  would 
profess  to  justify  the  entry  of  the  house,  and  the 
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seizing,  taking,  and  carrying  away,  and  converting  1888. 
and  di^iosing  of  the  goods  to  the  Defendant's 
use;  and  fbr  that  purpose  would  allege,  that 
goods  liable  to  be  taken  in  execution  under  and 
by  virtue  of  the  writ  and  warrant  to  the  baiiifl^ 
were  in  the  house ;  that  under  and  by  virtue  of  the 
writ  and  warrant  the  bailiff  entered  th^  house,  in 
order  to  seize  and  take,  and  did  seize  and  take  the 
goods  in  execution,  and  afterwards,  and  before  the 
return  of  the  writ,  sold  the  goods,  and  by  sale  thereof 
made  and  levied  a  sum  of  money  in  satisfaction  of  the 
debt  and  damages :  such  is,  in  fact,  the  form  of  the 
pleadings  in  the  case  which  was  argued  at  your 
Lordships'  bar.  The  plea  further  would  profess  to 
allege,  by  way  of  excuse  for  the  entry,  seizure, 
and  conversion  of  the  goods,  that  they  were  taken 
in  execution,  and  a  levy  made  thereof  in  satis- 
faction of  a  debt  If  this  allegation  contain  matter 
of  feet,  it  is  traversable ;  if  it  be  merely  a  conse- 
quence of  law,  it  is  not  traversable ;  and  whether 
the  evidence  mentioned  in  the  question,  ought  to 
be  submitted  to  the  jury,  must  depend,  as  it  appears 
to  me^  upon  this  point,  viz. :  Whether  the  allegation 
is  to  be  viewed  in  the  one  light  or  the  other  ? 

Whether  the  writ  authorised  the  Defendants  to 
do  any  particular  act,  alleged  to  have  been  done, 
is  a  matter  of  law,  and  cannot  be  traversed  :  but 
whether  the  Defendant  actually  did  any  particular 
act  which  they  allege  to  have  been  done,  is  a 
matter  of  fact  and  may  be  denied. 

It  has  been  truly  said,  that  if  it  be  alleged  that  a 
particular  act  was  done  by  virtue  of  a  certain  writ, 
the  doing  of  such  act,  by  virtue  of  the  writ,  is  not 
traversable,  because  it  is  an  inference  of  law ;  but 
jf  it  be  material  to  shew,  whether  the  act  itself  was^ 
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1S3S.  done  or  not,  it  will  not  bie  the  less  traversable^  be- 
cause^it  iaaUeged  tabave  been  done  by  virtue  of 
a  certain  writ.  It  would  not  be  competent  to  the 
Plaintiff  to  ^insist  under  the -general  denial  eon- 
tained.iivlus<reptication,<or  sunder  any  more'  special 
traverse,  -^toitthemtit  in  question  did  not  authorise 
the.  bailiff  tv  take  in  execution  the  goods  of  the 
debtor^  and)  to  seise  and  sell  them  in  satis&ction  of 
thd  debtor  as  ithey  have  alleged :  but  whether- they 
did  really  take .  the  goods  in  execution^  and  ideal 
with  ! them  as  alleged  in  the  plea;  or  seized  them 
ibr  purposes  foreign  to  the  execution,  and  disposed 
of?  them  in  some  manner,  lOther  than  by  way  of 
soleantsatisfaction'of 'the  debt,  was,  as  it  appears 
to  me,  > a  matter  of  fact  put  in  isiue  by  thereplica- 
tioa^iand  to  which  the  evidence  in  question  was 
applioableju    >   ^  '< 

»rflti  tbetcase  ofBealv.  Simpforii  iLd.  Raym.  411. 
JPowellJ*,  said  he  confessed •  tliat  generally   the 
vinizUe  of  a  writ  is  matter  of  inference  of  law  only, 
and'  then  jiot  traversable^  but  matter  of  iact^  may 
}4epend  upon  it^  and  then  it  is  traversable ;  as  in 
tliat  ctise  the  taking  out  oi prison^  and  for  that  rea- 
son it  was  traversable*  •  Nevil  and  Blencewe  agreed 
mithtPoxi>eUJ.  that  generally  the  virttUe  cufus  is 
•  not  tto*  be  traversed  containing  matter  of  law>  but 
>  when  it  is  mixed  with  fact  there  it  may  be  tra- 
.versed j .and  though  2Ve*y  C.  J.  held  that  virtute 
fCiffus  is  not  traversable  in  all  cases,  judgment  wj^ 
given  for  the  Plaintiff,  according  to  the  general 
opinion  of  the  Court  .  i 

'(,  The  principal  authorities  relied  upon  by  tlie  De- 
iendacd;,  and  supposed*  to  bear  most  directly  upon 
the  subject,  are  Z)r.  Groeww/^  v.  Dr.Bunvell,  1  h. 
Raym.  454.,  and  Crowtker  t.  RatMbottom^  7.  T.  R. 
654.     But  neither  of  those  cases  appear  to  me  to 
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govern  the   present,  notwithstanding  the  resein-       1833. 
blance  to  it  which  they  bear  in  several  circum- 
stances. 

In  the  case  of  Dr.  Groefwelt  v.  Dr.  BurMUf 
the  Plaintiff  having  complained  of  an  assault  and 
false  imprisonment,  which  the  Defendants  justified 
under  a  judgment  of  the  College  of  Physicians  and 
warrant  issued  thereon,  the  Plaintiff,  after  protest- 
ing as  to  certain  allegations  of  the  plea,  replied  that 
the  Defendants  of  their  own  wrong,  assaulted  and 
imprisoned  him  as  before  alleged,  and  not  bg  virtue 
of  the  warrant  supposed  in  the  plea.     Upon  de- 
murrer Lord  Holt  declared  the  opinion  of  the 
Court,  that  the  replication  was  bad  as  well  in  mat- 
ter as  in  form.    He  says,  the  Defendants  shew  that 
there  was  such  a  warrant,  and  that  by  virtue  there- 
of the  Plaintiff  was  arrested  and  imprisoned^  to 
ivhich  the  Plaintiff  do^  not  make  answer,  that  there 
was  not  such  a  warrant  nor  traverses  it,  but  only 
says  he  was  not  arrested  by  virtue  of  it.     If  he  had 
denied  that  there  was  such  a  warrant,  it  had  been 
a  good '  traverse,  for  then  the  officer  would  not 
have  been  authorised  to  arrest  the  Plaintiff.    He 
sap,  if  the  officer  had  a  good  warrant  at  the  time 
of  the  arrest,  though  he  had  declared  that  he  had 
arrested  upon  a  warrant  that  was  insufficient,  yet 
in  an  action  brought  against  the  officer,  he  might 
have  justified  under  the  good  warrant,  having  bad 
it  in  his  custody  at  the  time  of  the  arrest;  and  he 
compared  the  case  to  that  of  a  man  who  distrains 
for  one  thing  and  avows  for  another ;  which  un- 
doubtedly he  may  do :  and  he  held  the  traverse  ill. 
'•  ilt  is  evident  that  the  objection  here  made  to  the 
traverse  is,  that  as  the  warrant,  the  arrest  and  the 
imprisonment  were  admitted,  the  traverse  that  the 
arrest  and  imprisonment  were  made  by  virtue  of 
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1833.  the  warrant  was  not  allowable ;  neither  tlie  validity 
nor  the  effect  of  the  warrant  could  be  disputed 
^^^^^  under  such  a  traverse:  traversat  (says  the  special 
demurrer)  virtutem  warranti  qtuB  non  est  travena' 
UUs  existens  validitas  et  materia  legU ;  and  if.  the 
Defendants  only  did  that  which  they  allied  in 
their  plea  that  they  had  done  by  virtue  of  the  war- 
rant, the  denial  that  the  Defendants  committed 
assault  and  imprisonment  by  virtue  of  the  warrant 
amounted  to  no  more  than  saying,  that  although 
the  Defendants  were  in  possession  of  a  warrantr 
the  sufficiency  of  which  to  justify  those  acts  the 
Plaintiff  was  not  in  a  condition  to  dispute  as  a 
matter  of  law,  the  Defendants  at  the  time  of  the 
act  done  had  assigned  a  different  reason  for  their 
conduct 

Inasmuch,  therefore,  as  this  circumstance  would 
afford  no  answer  to  the  Defendant's  justification, 
the  traverse  founded  upon  it  was  not  material. 
.  Such  also  appears  to  have  been  the  point  pro- 
fessedly decided  in  the  case  of  Crowther  v.  RamS" 
bottom^  The  action  was  brought  for  seizing  and 
taking  cattle,  and  the  Defendant  justified  under  a 
writ  of  Justicies  out  of  the  Chancery  of  the  county 
palatine  of  Lancaster,  and  a  precept  from  the 
sheriff,  commanding  the  Defendant  to  attach  the 
Plaintiff  by  his  goods  to  compel  his  appearance^ 
and  alleged  that  the  cattle  were  taken  for  that 
purpose,  and  that  the  Plaintiff  having  appeared, 
the  cattle  were  redelivered.  The  Plaintifl;  admits 
ting  the  writ,  replied  De  injuria  et  absque  residua 
causiBj  as  in  the  present  case.  At  the  trial  evidence 
was  adduced  to  shew  that  the  object  in  exectUing 
the  "writ  was  not  to  compel  an  appearance ;  but  to 
enforce  payment  of  a  debt  and  the  costs :  and  the 
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Judge  left  it  to  the  jury  to  say^  whether  tlie  De-  1833. 
fendants  entered  for  the  mere  purpose  of  compelling 
appearance,  or  for  the  purpose  of  compelling  the 
Plaintiff  to  pay  a  debt  and  costs.  Lord  KenyoUf  in 
delivering  his  opinion  upon  a  motion  for  a  new  trial, 
,  '<  I  never  understood  that  a  man  was  obliged 
to  justify  a  distress  for  the  cause  which  he  hap- 
pened to  assign  at  the  time  it  was  made.  If  he 
<'  can  shew  that  he  had  a  legal  justification  for 
^^  what  he  did,  that  is  sufficient  A  man  may  dis* 
^*  train  for  rent  and  avow  for  heriot  service*  Now 
^*  here  it  appears,  that  the  Defendants  were  jus- 
*•  tified  under  the  process  of  the  Chancery  Court 
*<  in  entering  on  the  Plaintifl^  and  taking  his  goods 
^<  in  order  to  compel  appearance,  and,  therefore^ 
^<  the  question  ought  not  to  have  been  left  to  the 
**jury  to  say,  whether  they  entered  for  that  or 
*'  some  other  cause.  As  to  the  excess,  he  said  that 
'*  is  a  subject  of  an  action  on  the  case.'' 

Mr.  Justice  Lcaorence  quoted  Groenvelt^s  case 
as  directly  in  point 

It  may  be  admitted,  that  the  object  and  motive 
with  which  the  process  of  the  law  is  put  in  execu- 
tion are  not  the  subjects  of  traverse,  nor  conse- 
quently of  evidence  under  the  replication  de  itgurid^ 
&C.  absque  tali  causa ;  and  to  this  extent,  and  to 
this  only,  do  the  cases  cited  appear  to  me  neces- 
sarily to  go.  It  frequently  appears  that  the  real 
object  of  arresting  a  Defendant  upon  mesne  prc^ 
cess  is  not  to  compel  appearance  to  an  action,  but 
to  procure  immediate  payment  of  a  debt  by  the 
pressure  of  an  arrest ;  but  if  nothing  more  be  done 
than  is  required  by  the  exigency  of  the  writ,  the 
act  will  be  justified,  whatever  be  the  motive  of  the 
party,  or  the  cause  which  leads  him  to  employ  the 
process  of  the  law. 


15G 


CASES   IN    THJB    HOUSE   OF   LORDS 


LUCA& 
V. 
KOiKJLLLS, 


^^  ,  In  the  case  put  by  your  Lordships^  the  evidence 
pointe  .not  merely  to  the  object  and  purpose,  ot' 
doing  particular  acts,  but  to  the  nature  of , the  acts 
done,  in  ordqr  to  ascertain,  whether  they  corr^^pond 
with  the  description  of  them  in-  the  pleAyVrbich 
alleges  not  merely  a  taking  by  virtue  of  the  writ  of 
execution,  but  a  sale  and  levy  in  satisfaction  of  a 
debt^ 
The  case,  as  it  appears,  stands  thus :  ?-^  <  • 
The  Defendant  by  way  of  excuse  alleges  Ihat 
he  has  done  various  acts,  all  of  which,  if  done, 
would  be  authorised  by  the  writ,  and  which  taken 
jointly  would  afford  a. good  defence  to. the  Plain- 
tiff's whole  complaint,  but  taken  partially  would 
not.  The. Plaintiff  admitting  the  writ,  denies  the 
rest  of  the  cause ;  and  offers  evidence  to  shew  that 
part  of  the  Defendant's  acts  were  quite  of  a  difier- 
ent  character  from  those  described  in  the  plea.  By 
this  evidence  the  effect  of  the  writ  is  not  impeached^ 
but  only  the  execution  of  it  in  fact ;  and.  unle$s  it 
was  executed  in  fact  as  alleged,  the  defence  must 
fail. 

The  materiality  of  this  consideration  may  be 
illustrated  by  supposing  the  following  case :  goods 
were  shipped  abroad  to  be  delivered  in  England. 
By  the  charter-party,  freight  for  carriage  of  the 
goods  is  made  payable  within  a  limited  time,,  sup- 
pose ten  or  fourteen  days  after  the  delivery  of  the 
goods,  and  by  the  bill  of  lading  the  goods  are  to 
be  delivered  to  the  shippers  or  tliei^.  order,  paying 
freight  according  to  the  charter-party.  In  ^ueh 
case  the  goods  would  be  deliverable-  to  the  order 
of  the  shipper  before  thp  freight  for, carriage  of 
the  goods  became  payable,  It  might,,  therefore^ 
be  insisted  by  the  consignees,  that  at  the  time  of 
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the  delivery  of  the  goods  no  lieti  had  attached,  the  ^^ss. 
times  for  delivering  the  goods  and  for  payment  of 
the  freight  not  being  contemporaneous ;  yet  if  the 
consignees  claimed  the  goods,  as  holders  of  the  bill 
of  lading,  they  would  by  taking  under  the  bill  of 
lading  become  liable  to  perform  the  condition  of 
it,  and  to  pay  freight  at  the  expiration  of  the 
stipulated  time.  "  For  if  a  person  accepts  any 
**  thing  which  he  knows  to  be  subject  to  a  duty  or 
*^  chai^,  it  is  rational  to  conclude  that  he  means 
*•  to  take  the  duty  or  charge  upon  himself,  and 
••  th6  law  may  very  well  imply  a  promise  to  per- 
"  fbnn  what  he  has  so  taken  upon  himself.*'  Abbott 
onShippingy  p. 286. ed.  5. 

•  In  this  state  of  things,  thereforej  if  the  con- 
gignees  in  the  character  of  execution  creditors 
could  get  the  goods  out  of  the  possession  of  thfe 
ship  owner  before  the  freight  had  become  due^ 
without  resorting  to  the  bill  of  lading;  they  might 
refase  to  pay  the  freight,  and  leave  the  ship  owner 
to  his  remedy  against  an  insolvent  shipper.  It 
would  therefore  become  an  important  question, 
whether  the  goods  were  really  taken  and  sold  by 
the  sheriff  by  way  of  levy  for  a  debt  in  execution, 
or  whether  the  writ  of  execution  was  not  employed 
as  the  means  only  of  getting  the  goods  into  the 
possession  of  the  consignees  to  be  dealt  with  by 
them  as  they  should  think  fit,  under  the  consign- 
ment, withbut  the  bill  of  lading.  As  consignees 
tbey  could  have  no  right  to  the  possession  without 
claiming  under  the  bill  of  lading ;  and  as  execu- 
tion creditors  they  could  not  justify  taking  posses- 
M01I9  except  for  the  purpose  of  levying  their  debt 
Irf  the  hands  of  the  sheriff. 

Miich  embarrassment  seems  to  have  arisen  ih 
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18S3.  this  case  from  the  use  of  the  word  "  purpose/' 
What  was  the  purpose  of  levying  an  execution  on 
the  goods  is  one  question,  and  whether  the  goods 
were  disposed  of  for  the  purpose  of  levying  an 
execution  upon  them  is  another  and  very  different 
question.  The  first  assumes  an  execution  to  have 
been  executed ;  the  other  raises  the  issue,  whether 
an  execution  was  executed  or  not  If  there  was  a 
real  execution  in  this  case,  the  allegation  in  the 
plea  was  maintained ;  if  there  was  no  such  execu- 
tion, it  failed. 

The  ground,  therefore,  upon  which  my  answer 
to  your  Lordships'  question  is  founded,  is  that  the 
evidence  therein  mentioned  tended  to  shew  that 
the  act  done  by  the  Defendants  was  not  the  act 
alleged  in  their  plea,  as  part  of  their  excuse,  viz. 
an  execution  by  levy  upon  the  goods,  but  an  act 
of  a  different  character. 

For  these  reasons  I  am  of  opinion,  that  it  was 
competent  by  law  on  the  pleadings  mentioned  in 
your  Lordships'  question  for  the  Plaintiff  to  shaw 
^t  the  trial  in  maintenance  of  his  action,  that  the 
acts  of  the  Defendants  were  not  really  done  under 
or  in  execution  of  the  writ ;  but  under  another 
claim,  and  that  the  writ  and  the  proceedings  under 
it  were  a  mere  colour  and  contrivance  to  get  poSf> 
sion  of  the  goods. 


J.  Parke  3.  —  To  the  question  submitted  by 
your  Lordships  to  his  Majesty's  Judges,  I  answer 
that,  in  my  opinion,  it  was  not  competent  to  the 
Plaintiff,  upon  these  pleadings,  to  give  in  evidence 
<<  that  the  act  of  the  Defendants  was  not  really 
"  done  in  execution  of  the  writ,  but  for  another 
<<  purpose,  under  another  claim ;    and  that  the 
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•*  writ  and    proceedings  under  it  were  a  mere       183S. 
**  colour  and  contrivance  to  get  possession  of  the 

•*  goods.*'  «;; 

One  plea  states  a  judgment,  and  both  a  writ  of 
execution  against  the  goods  of  A.  B.,  the  delivery 
to  the  sheriff  of  that  writ,  that  there  were  goods 
of  A.  B.  in  the  place  where  the  trespasses  were 
committed,  and  that  the  Defendants  were  entitled 
to  seize  and  did  seize  and  sell  the  goods  under  the 
writ.  There  is  an  admission  of  the  judgment  and 
writs  in  the  replication,  and  a  traverse  of  the  re- 
sidue of  the  cause.  There  is  also  a  new  assign- 
snent  of  trespasses  at  other  times  and  on  other 
occasions,  and  for  other  and  different  purposes, 
and  also  alleging  excess.  And  the  question  is, 
whether  the  above  evidence  was  admissible  either 
on  the  traverse  of  the  residue  of  the  cause^  or  the 
new  assignment. 

I  propose  to  consider  these  two  parts  of  the 
question  in  an  inverse  order,  for  there  is  no  dif- 
ficulty about  one,  and  the  other  requires  further 
consideration. 

First  then,  with  respect  to  the  new  assignment. 
It  is  clear  that  tlie  office  of  a  new  assignment  is  to 
correct  a  mistake  occasioned  by  the  generality  of 
the  declaration,  and  to  explain  that  the  Plaintiff 
is  proceeding  for  a  different  cause  of  action  from 
that  mentioned  in  and  justified  by  the  plea;  it  admits 
that  the  trespasses  intended  by  the  plea  are  not 
those  for  which  he  seeks  redress.  If  the  Plain- 
tiff is  seeking  to  recover  for  the  trespass  mentioned 
in  the  plea,  and  justified  by  it,  he  must  reply,  and 
either  travei'se,  or  confess  and  avoid  the  matter  of 
the  plea.  Now  in  this  case  the  Plaintiff  is,  in 
truth,  as  appears  from  the  evidence  offered,  in- 
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188,*).  sisting  that  the  same  acts  attempted  to  be  justified 
by  the  plea  were  not  justified  by  it  The  evidence 
applies  to  the  acts  mentioned  in  the  plea,  and  not 
other  and  different  acts  on  another  and  difierent 
occasions. 

But  it  has  been  contended,  that  the  new  assign- 
ment may  be  treated  as  if,  after  traversing  the 
matters  in  the  plea,  it  has  gone  on  to  aver  that 
the  trespasses  mentioned  in  the  plea  were  done^/or 
other  and  different  purposes  than  those  in  the  plea 
mentioned;  and  that  under  such  a  new  assignment 
it  is  clear  that  the  evidence  would  have  been  ad- 
missible, and  that  such  a  new  assignment  might 
indeed  be  demurrable  ;    but  that  not  having  been 
demurred  to,  the  evidence  may  be  given  under  it.- 
To  this  I  answer,  that  the  new  assignment  does 
not  contain  any  averment  that  the  trespasses  men- 
tioned in  the  plea  were  done  for  other  and  different 
purposes :   if  it  had,  it  would  have  been  bad  on 
demurrer  to  so  much  of  the  new  assignment ;  and 
if  it  had  contained  that  averment  alone,  viz.  that 
all  the  trespasses  in  the  plea  were  committed  fi3r  a 
different  purpose,  it  would  have  been  bad  alto- 
gether, for  then  the  replication  and  new  assign- 
ment would  have  contained  two  answers  to  the 
same  trespass  mentioned  in  the  plea  ;  one  a  denial 
of  the  truth  of  the  several  matters  comprised  in 
the  traverse  absque  residuo,  &c.,  another  that  the 
same  trespasses  were  done  for  other  purposes;  and 
it  was  on  this  ground  that  the  replication  and  new 
assignment  were  held  to  be  bad  in  the  case  of 
Cheasley  v.  Barnes^  10  East,  7^.,  besides  its  being 
objectionable  on  another  ground,  which  I  propose 
to  consider  afterwards,  viz.  that  the  purpose  could 
not  be  enquired  into  at  all. 


ON    APPEALS   AND    WRITS    OF   ERROR.  I9l 

^ there. had  befxi  ,a  ,demuFrer  to  this  newas^       1855. 
omenit  the.  answer  would    have  been  that  the 
untiff  meant,  as  he  iiad  a  right  to  do  under 
kt  declaration,  to  insist  on  other  trespasses  com-' 
Lted  at  other  times  and  unconnected  with  the 
it  gf  e^cecution,  and  not  those  attempted  to  he 
tified,  and  to  apply  the  declaration  which  con^ 
QS   an  averment  of  trespasses  committed  *on  - 
ers  days  ^nd  times  to  such  other  trespasses; 
1  such  answer  would  have  been  a  good  one. 
\e  new  assignment  would,  therefore^  have  been 
;>d  .on  demurrer ;   and  as  the  Defendants  must 
arly  have  the  power  of  objecting  at  some  time, 
follows  that  it  was  open  for  them  to  contend  >oh 
Mrial  that  the  Plaintiff  had  no  right  to  give  in 
idence  under  this   new   assignment,   that 'the 
7y .justified  by  the  plea,  as  having  been  made  by 
tee  of  the  writ,  was  made  for  a  different  purpose, 
that  was.  the  first. time  at  which  itwas  com-' 
mt  for  them,  to  take  the  objection.     It  is  also 
r  that  the  part  of  the  new  assignment  which  ^ 
es  to  excess  is  inapplicable  to  the  evidence 
Hit  the  excess  alleged  appearing  by  the  record' 
;  the  use  of  excessive  and  unnecessary  force 
ioLence.     It  is  clear^ .therefore,  as  it  seems  to 
at  the, new  assignment  will  not  authorise  the 
lOP  of  the  proposed  evidence  ;    and  it  is  to  ^' 
?rvied,  that  it  was  on  the  ground  of  the  new  ' 
lent  only  that  the  Court  of  Exchequer  de^ 
hat  such  evidence  was  'admissible  in  the  ? 
C^^  as  reported  in  4  Bilngham,  •  7^9.      * ;. 
iiestion,  th^refor^,  is  reduced  to  this,-*-'w4Te<-^ 
tjbjs  geqer^l  trav<eifie  oii.tihet  residue  of  the:  ' 
cibui^vidence  is  admissible.  Thisreplication 
e  judgment  and  the  writ,  and,  therefore,*! 
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1833.       conceive  it  to  be  clear  that  the  party  so  admitting 
cannot  say  there  was,  in  point  of  law,  no  judgment 
»•  and  no  writ.     If  by  the  terms  "  colour  and  contriv- 

ance/'  in  the  question  submitted  by  yourLfOrdships, 
it  is  meant  to  be  suggested  that  these  were  fraudu- 
lent and  void,  and  supposing  even  that  the  sheriff 
was  a  party  to  the  fraud  (which  the  evidence  offered 
does  not  prove,)  I  conceive  that  such  fraud  should 
have  been  replied  specially  in  avoidance  of  the 
judgment  or  writ  Supposing  then  the  judgment 
and  writ  to  be  valid,  which  I  think  the  pleadings 
admit,  the  question  is,  whether,  upon  this  traverse, 
the  Plaintiff  can  be  permitted  to  shew  that  the 
Defendants  did  not  enter  under  the  writ,  and  in 
execution  of  it,  but  that  they  entered  nominally 
under  the  writ,  but  in  reality  under  a  di£ferart 
claim.  This  is  a  question  of  some  nicety  and 
difficulty ;  but  upon  the  best  opinion  I  can  form,  I 
must  say,  that  it  appears  to  me  that  they  cannot; 
and  that  there  should  have  been  a  special  re-  j 
plication  in  order  to  have  enabled  him  to  have 
done  so. 

The  plea,  as  stated  in  the  question  proposed  hj 
your  Lordships,  does  not  merely  justify  the  taking 
of  the  Plaintiff's  goods,  nor  does  the  plea  in  the^ 
case  argued  at  your  Lordships'  bar :  but  it  goe^i 
on  to  state  that  the  goods  of  A.  B.,  which  wer^ 
taken,  were  sold,  and  the  plea  upon  the  record  in=: 
this  case  also  states  that  part  of  the  money 
levied  by  the  sale  of  the  goods,  and  paid  over 


the  execution  Plaintiff.  In  order  to  make  tb^ 
question  clearer,  I  shall  consider  how  it  woul 
have  been  if  the  plea  had  not  stated  the  sale  of  tit 
goods,  and  afterwards,  whether  the  introducti<^** 
of  that  averment  makes  any  difference.    Suppoat^^ 
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the  plea  to  have  done  no  more  than  state  the  judg-      1833. 
fluent,  the  writ,  the  delivery  to  the  sheriff,  that 
-  there  were  goods  in  the  house  liable  to  be  taken 
under  the  execution,  and  that  the  Defendants  en- 
tered the  house  to  seize  and  did  seize  the  goods 
onder  the  writ ;  the  question  is,  what  the  traverse 
absque  residuo  causes  puts  in  issue  ?  It  certainly 
puts  in   issue  the  delivery  of  the  writ  to  the 
sheriff  before  the  seizure :  the  existence  of  goods  of 
A«  B.  in  the  house  liable  to  be  seized  under  the 
execution  at  the  time  of  the  entry,  and,  in  this 
CRse,  it  may  be  the  seizure  also.     But  does  it  put 
in  issue  the  intention  and  purpose  which  the  De- 
fendants had  in  making  the  entry.    This  is  pre- 
cisely the  same  question  which  would  have  arisen 
if  the  delivery  of  the  writ  and  the  existence  of  the 
goods  in  the  house  had  been  admitted,  and  the  re- 
plication had  traversed  without  any  special  induce- 
ment, the  entry  so  made  under  and  by  virtue  of 
die  writ 

Now  I  take  it  to  be  perfectly  clear  and  settled 
law,  that  if  a  man  has  a  legal  authority  by  writs  or 
otherwise  to  do  all  that  he  does,  it  is  quite  imma* 
terial  whether  he  intends  to  use  that  authority  or 
not,  or  even  declares  that  he  does  not  intend  to 
ose  it.  If  he  is  authorised  by  a  writ  or  in  any  way 
to  do  a  particular  thing,  and  he  does  it  in  the 
manner  in  which  he  is  authorised  to  do,  he  does  it 
by  authority  of  the  writ,  or  which  is  the  same 
diiing,  under t  and  by  virtue  ^  or  by  force  of  the  itrit. 
One  of  the  earliest  authorities  is  in  Fitzherbert, 
••  Avowry,  232,**  if  a  man  take  a  distress  for  one 
thing,  still  when  he  comes  and  pleads,  he  may  aver 
for  whatever  thing  he  pleases  ;  and  in  Groenvelt  v. 
Bmwettf  1  Lord  Raymond^  465.,  Lord  Holt  refers 
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1833.       to  this  case,  and  says  the  single  question  is  whether 

"■^^^      he  had  good  authority  at  the  time  of  the  arrest  ? 

*»•  As  if  a  man  distrain  his  tenant  for  that  which  he 

NOCK  ELLS.  •  /»  1 

cannot  justify,  but  at  the  same  time  rent  is  m 
arrear,  he  may  avow  for  the  rent  in  arrere^  and  he 
is  not  obliged  to  avow  for  that  for  which  he  took 
the  distress,  nor  can  the  plaintiff  traverse  the 
taking  for  the  rent  in  arrere^  but  can  only  plead 
in  bar  to  the  avowry,  riens  in  arrere^  so  he  says, 
referring  to  the  particular  case,  "  the  plaintiff  can- 
"  not  say  that  he  did  not  take  him  by  virtue  of  the 
"  good  warrant,  for  if  he  had  such  a  warrant  in 
"  his  custody  at  the  time  of  the  arrest,  he  was 
"  arrested  by  if  So  in  the  same  case,  12  Mod. 
386,  Lord  Holt  says,  "  it  is  not  what  he  declares, 
"  but  the  authority  which  he  has  which  is  his  justi- 
"  fication,"  and  in  Comyns*  Report,  78,  S,  C.  In 
Crowther  v.  Ramsbotiom,  3  T.  R.  657,  Lord  Kenyon 
lays  down  the  same  rule.  "I  never  understood 
"  that  a  man  was  obliged  to  justify  a  distress 
**  for  the  cause  which  he  happened  to  assign  at 
"  the  time  when  it  was  levied."  If  he  can  shew 
that  he  had  a  legal  justification  for  what  he  did, 
that  is  sufficient.  **  A  man  may  distrain  for  rent, 
"  and  avow  for  heriot  service.'*  He  goes  on  to 
say,  **  Now  here  it  appears  that  the  defendant  was 
**  justified  under  the  process  of  the  County  Court 
"  in  entering  on  the  plaintiff  and  taking  his  goods, 
"  in  order  to  compel  an  appearance ;  and  therefore 
"  the  question  ought  not  to  have  been  left  to  the 
"  jury  to  say  whether  they  entered  for  that  or  for 
'*  some  other  cause,"  and  Lawrence,  J.  gave  the 
same  opinion.  It  is  to  be  remarked  that  in  this 
case  there  was  the  clearest  evidence  that  the  de- 
fendant entered  not  for  the  purpose  of  distraining 
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to  compel  an  appearance,  but  to  compel  the  pay-  ISSS. 
ment  of  the  debt  under  colour  of  process.  It  even 
appeared  that  he  kept  the  goods  seized  for  four 
days  after  the  tender  of  the  appearance  money, 
and  yet  it  was  held  that  the  replication  admitting 
the  writ,  and  traversing  the  residue  of  the  cause, 
did  not  put  in  issue  the  question  whether  the  goods 
were  seized  "  by  virtue  of  the  precept." 

It  appears  to  me,  therefore,  that  these  autho- 
rities clearly  establish  the  general  proposition,  that 
if  a  man  is  authorised  by  law  to  do  the  act  which 
he  does,  he  is  justified  in  doing  it,  whatever  his 
object  or  intention  may  be  at  the  time  he  does  it ; 
and  therefore  where  a  sheriff  has  a  writ  authorising 
the  seizure  of  certain  goods,  and  he  seizes  those 
goods,  he  has  a  right  to  say,  in  point  of  law,  that 
he  seized  under  the  writ. 

But  it  is  contended  that  there  are  authorities 
which  shew  that  an  averment  that  a  fact  was  done 
by  virtue  of  a  writ,  or  in  technical  language  a 
**  virtuie  ctffus"  is  traversable,  and  that  therefore  • 
it  might  properly  be  put  in  issue  in  this  case.  And 
it  is  true  that  there  are  such  authorities ;  but  they 
are  all  cases  in  which  the  traverse  included  some 
matter  of  fact,  or  in  which  the  question  raised  by 
it  was  whether  the  writ  really  authorised  the  act, 
and  not  what  the  intention  or  purpose  of  the  party 
having  the  writ  was.  And  in  all  of  those  cases 
the  inducement  to  the  traverse  shewed  that  the 
meaning  of  it  was  not  to  put  in  issue  a  matter  of 
law,  but  the  question  of  fact,  whether  these  cir- 
cumstances existed  which  were  necessary  to  make 
the  writ  a  suflScient  authority  to  do  the  act  justified. 

Thus  in  Beale  v.  Simpson,  the  principal  authority 
on*  this  subject,  1  Lord  Raymond,  408.,  which  was 
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ISSS4       an  action  against  a  bailiff  of  a  liberty  for  an  escape, 
the  plea  was  that  the  debtor  was  carried  from  the 
v»         prison   of  the   liberty  to   Westminster,    under  a 
habeas  corpus  issued  in  Hilary  and  returnable  in 
Trinity  Term,   and  delivered  to  the  defendant 
before  the  escape.     The  replication  pleads  by  way 
of  inducement,   that  another  habeas  corpus  was 
issued  in  Hilary  returnable  in  Easter,  and  after  the 
return  of  that  writ,  and  not  before,  the  debtor  was 
taken  out  of  prison  and  brought  to  Westminster, 
and  then  the  defendant  by  covin  procured  anoth^ 
writ,  tested  before  and  returnable  in  Trinity  Term, 
which  was  delivered  to  the  defendant  after  the 
debtor  was  so  brought,  and  not  before,  by  virtue 
of  which  last  writ  the  debtor  was  brought  into 
court  and  then  committed  to  the  Fleet,  and  con- 
cluded with  a  traverse  without  this,  that  the  de- 
fendant by  virtue  of  the  writ  in  the  plea  mentioned, 
too/k  the  body  of  the  debtor  out  of  the  prison  of 
the  liberty,  and  carried  him  to  Westminster,  as 
,  averred  in  the  plea.     Now  the  majority  of  the 
judges  in  this  case  were  of  opinion  that  the  tra- 
verse was  good,  as  it  involved  matter  of  fact,  and 
Powell  mentions  the  removal  from  prison  as  one 
fact :  Treby,  C.  J.  contra :  but  it  does  not  involve 
the   question  of  the  intention  of  the  defendant 
when  he  removed  the  debtor ;  it  involves  the  ques- 
tion  whether  the  debtor  was  taken  from  the  prison, 
and  also  the  question  whether  the  writ  in  the  plea 
mentioned,  really  did  authorise  the  removal,  and 
it  did  not  certainly  if  it  was  issued  and  delivered 
to  the  sheriff  after  the  removal.     In  the  case  put 
by  Powell  J.  the  same  observation  applies^     The 
case  is  this:  —  If  two  writs  be  delivered  to  the 
sheriff  against  A.  one  at  the  suit  of  B.,  returnable 
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first  return  of  Hilary,  another  at  the  suit  of  D.,       18SS. 

returnable  the  last  return  of  the  same  Term,  and 

D.  procures  a  warrant  on  his  writ,  upon  which  A.     ^_» 

is  arrested  after  the  return  of  B.'s  writ,  and  then 

gives  a  bail  bond  for  his  appearance,  and  in  a  suit 

upon  this  bail  bond  A.  pleads  that  he  was  arrested 

upon  the  writ  of  B.,  returnable  the  first  return  of 

the  Term,  and  that  he  gave  the  said  bail  bond  after 

the  return  of  the  writ,  by  which  it  was  void.     The 

sherifi*  replies  the  other  writ  at  the  suit  of  D.,  and 

that  A.  was  arrested,  and,  absqtte  hoc^  the  arrest  was 

by  virtue  of  the  writ  of  B.,  there  it  is  clear  that 

B.'8  writ  did  not  authorise  the  arrest  at  the  time  it 

was  made,  and  the  taking  of  the  bail  bond. 

In  Foster  v.  Jackson^  Hob.  52,  where  the  plea 
to  a  scire  facias  on  a  judgment  against  executors, 
was  that  the  original  defendant  was  taken  by  the 
sheriff*  by  force  of  a  capias  ad  satisfaciendum^  the 
replication  was,  that  the  sheriff*  did  not  take  by 
virtue  of  the  capias  ad  satisfaciendum^  it  is  clear 
that  the  taking  is  involved,  and  probably  also  the . 
existence  of  the  writ  itself)  as  well  as  its  delivery 
to  the  sheriff",  and  besides  the  question  there  arose 
not  on  demurrer  to  the  replication,  but  after  ver- 
dict. In  the  case  of  Bennett  v.  Filkins,  1  Saun^ 
ders^  the  traverse,  however,  (which  was  objected 
by  Saunders,)  is  good  on  the  same  ground. 

The  result  of  these  authorities  is,  that  the 
**tdrtute  ctffus"  may  be  traversed  where  it  involves 
matters  of  fact:  and  the  question  whether  the 
writ  did  or  not  authorise  a  particular  act,  that  is 
whether  those  circumstances  existed  which  gave  it 
authority ;  but  it  is  not  where  it  involves  a  mere 
matter  of  law,  and  if  a  man  has  the  authority  of  a 
writ,  and  does  the  act  authorised  and  no  more,  it 
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183S.  is  a  matter  of  law  that  he  is  justified  in  the  act, 
whatever  the  intention  may  be.  If,  indeed,  the 
authority  of  the  writ  be  not  pursued,  but  some  act 
be  done  by  the  party  who  has  it,  inconsistent  with 
its  authority  and  an  abuse  of  it,  then  the  law  ad- 
judges by  the  subsequent  act,  quo  animo,  the  party 
did  the  thing  complained  ofj  and  the  defendant 
will  derive  no  justification  from  the  authority 
which  he  had.  Sia:  Carpenters*  Case^  8  Coke,  146  a. ; 
but  it  is  to  acts  done,  and  not  to  declarations  and 
intentions,  that  the  law  looks,  Lord  Coke,  3, 
Coke,  26,  a.,  "  for  the  law  doth  respect  deeds,  but 
"  words  without  an  act  are  not  in  this  case  regarded 
"  by  the  law ;  and  then  instances  a  case  of  a  distress 
"  for  one  thing  and  avowing  for  another/' 

But  it  is  quite  clear  that  all  acts  done  which 
make  the  party  unjustifiable  under  the  authority  of 
the  law,  and  a  trespasser,  ab  initio^  cannot  be  given 
in  evidence  under  the  general  traverse,  but  must  be 
specially  replied.  1  Saunders^  800,  d.  (n.,)  Dt/e  v. 
Leatherdale^  3  Wilson^  20, ;  Taylor  v.  do/e,  3  T.  R. 
292. ;  1  H.  B.  555. ;  Gundrj/  v.  Feltham,  1 T.  R.  338. 
If  acts  done  by  which  the  intention  of  the  party  is 
less  unequivocally  demonstrated,  cannot  be  given 
in  evidence  under  the  general  traverse,  why  should 
other  more  equivocal  proofs  of  the  intention  from 
declarations  be  admissible  ?  In  truth,  looking  by 
way  of  illustration  to  the  evidence  offered  on  the 
trial,  which  appears  on  the  bill  of  exceptions  in 
the  case  itselfj  the  strength  of  the  case  is  that  the 
goods  were  delivered  over  to  Hopley  and  Lingham, 
the  execution  creditors,  by  the  defendant,  the 
sherifil  This  is  an  act  done,  which  is  the  strong, 
and,  indeed,  the  only  evidence  of  the  defendant's 
intent  and  purpose ;  and  surely  this,  upon  the  sup- 
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position  of  the  state  of  the  pleadings  on  which  I  1833. 
have  been  arguing,  is  matter  which  should  have 
been  replied.  For  the  reasons  I  have  above  given, 
I  conceive  it  to  be  clear  that  a  man,  whatever  his 
purpose  may  be  in  acting  according  to  the  autho- 
rity of  a  writ,  is  justified  by  it,  if  he  acts  according 
to  it ;  but  if  he  does  an  act  inconsistent  with  its 
authority,  he  is  no  longer  justified  by  it,  but  is 
either  a  trespasser  ab  initio^  or  is  liable  to  another 
action,  according  to  the  nature  of  the  inconsistent 
act  so  done.  In  the  present  instance,  therefore, 
if  the  plaintiff  had  replied  that  the  goods  were 
delivered  up  by  the  sheriff,  it  would  have  been  a 
good  answer,  but  it  is  no  answer  as  a  proof  of 
the  intention  of  the  defendants  under  the  general 
traverse. 

I  have  so  far  argued  the  case  on  the  supposition 
that  the  plea  justified  the  trespass  as  to  the  house, 
by  the  statement  of  the  writ,  and  delivery  to  the 
sheriff  and  seizure  of  goods  in  the  house,  liable  to 
the  execution,  and  omitted  all  mention  of  the  sub- 
sequent sale  or  levy,  and  payment  to  the  execution 
plaintiff. 

The  next  question  is  whether  the  averment  of 
the  sale,  or  of  the  levy,  or  both,  make  any  differ- 
ence.  Now  it  is  to  be  observed  that  the  plea  does 
not  justify  seizing  the  plaintiff's  goods,  but  only 
the  entry  into  the  plaintiff's  house,  and  the  question 
is,  whether  the  unnecessary  averment  that  the 
goods  had  been  sold,  &c.  is  involved  in  the  issue 
that  the  defendant  committed  the  trespasses  with- 
out the  residue  of  the  cause  alleged  in  the  plea. 
I  take  it  to  be  clear  that  the  plea  need  have  stated 
no  more,  and  that  if  it  had  omitted  to  state  that 
the  goods  had  been  sold,  it  would  have  made  no 
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1833.  difference;  and  it  is  a  general  rule  in  pleading, 
that  an  unnecessary  averment,  if  capable  of  being 
!':.,-  separated  without  injury  to  the  sense,  need  not  be 
proved.  That  so  much  of  this  plea  as  relates  to 
the  sale  and  levy  may  be  so  separated  admits  of  no 
doubt*  Suppose  that  under  these  pleadings,  the 
defendants  had  never  sold  at  all,  but  having 
legally  entered  and  seized  in  order  to  execute  the 
writ,  they  had  kept  the  goods  unsold  for  want  of 
buyers ;  would  not  the  defendants  have  been 
entitled  to  a  verdict?  and  if  so,  it  must  be  on  the 
ground  that  the  statement  as  to  the  sale  is  imma* 
terial  and  may  be  rejected.  I  think,  therefore, 
that  the  averment  of  the  sale  in  this  case  is  imma- 
terial. 

But  it  is  not  the  question  proposed  by  your 
lordships,  whether  it  was  necessary  under  these 
pleadings  to  prove  the  sale  of  the  goods  and  pay* 
ment  of  the  money,  the  question  is  a  different  one ; 
and  I  feel  satisfied  that  it  was  incompetent  for  the 
plaintiff  upon  the  pleadings  stated  in  your  lord- 
ships' question,  to  give  evidence  that  the  acts  of 
the  defendants  were  not  really  done  under  and  by 
virtue  of  the  writ,  but  for  another  purpose,  under 
another  claim,  and  that  the  writ  and  proceedings 
under  it  were  a  mere  colour  and  contrivance  to 
get  possession  of  the  goods. 

Gaselee,  J.  —  Having  attentively  considered  the 
question  put  by  your  Lordsiiips  to  the  Judges  in 
this  case,  I  contuiue  of  the  opinion  in  which  I 
concurred  in  the  Court  below,  that  it  was  com- 
petent by  law  on  these  pleadings  for  the  plaintiff 
to  shew  at  the  trial,  in  maintenance  of  this  action, 
that  the  acts  of  the  defendant  were  not  really 
done  under  the  execution  of  the  writ,  but   for 
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another  purpose  under  anotlier  claim,  and  that  the       1333. 
writ  and  proceedings  under  it  were  a  mere  colour 
and  contrivance  to  get  possession  of  the  goods. 

The  difference  between  this  case  and  those  of 
QroenveU  v.  Burwell  and  Crowther  v.  Ramsbottomf 
which  are  principally  relied  on  by  the  plaintiffs 
in  error,  is  so  fully  stated  by  the  late  Lord  Chief 
Justice  of  the  Court  of  Common  Pleas  in  giving 
the  unanimous  judgment  of  the  Court  of  Exche- 
quer Chamber,  and  by  some  of  my  learned  bro- 
thers to  your  lordships  on  this  occasion,  that  it 
would  be  an  unnecessary  waste  of  time  to  go  over 
them  again  at  any  length.  The  main  difference 
is,  that  in  those  cases,  what  the  defendants  in 
their  pleas  professed  to  have  done  they  had  done. 
Here  it  is  not  so.  They  have  not  executed  the 
writ ;  they  have  not  made  the  debt  of  the  goods 
and  paid  it  over  to  the  creditors ;  but  have  de-* 
livered  over  the  goods  themselves,  not  in  satisfac- 
tion of  the  debt  as  directed  by  the  writ,  but  to  the 
importers  claiming  under  a  bill  of  lading,  and  seek- 
ing to  avoid  any  question  of  the  payment  of 
freight,  or  any  other  charge  upon  which  any  ques- 
tion might  arise.  This,  I  am  inclined  to  think,  also 
satisfies  the  new  assignment.  But  it  is  said  it  was 
not  competent  to  the  plaintiff*  below  to  reply,  and 
also  to  new  assign,  because,  it  is  alleged,  there  is 
only  one  trespass  in  the  declaration,  and  for  this  is 
cited  the  case  of  Cheasley  v.  Barnes  • ;  upon  refer- 
ring, however,  to  the  statement  of  the  declaration 
in  the  question  put  by  your  lordships,  and  also 
to  that  contained  in  the  bill  of  exceptions,  the 
trespasses  are,  in  both,  charged  to  have  been  com^ 

*  10  East,  73. 
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1833.  mitted  dwersis  diebus  et  vicibus^  in  which  case  it  is 
admitted  the  defendant  may  reply  and  new  assign ; 
and  although  the  precise  terms  of  the  new  assign- 
ment are  not  stated,  enough  of  it  is  set  out  to 
shew  that  it  states  the  plaintiff  to  have  brought  hia 
action  not  only  for  the  trespasses  in  the  pleas 
mentioned,  and  thereby  attempted  to  be  justified, 
but  also  for  that  the  defendant  committed  tres- 
passes at  other  times,  and  on  other  occasions,  and 
for  other  purposes,  under  which,  supposing  it  to 
be  held  that  the  seizing  the  goods  is  justified  under 
the  pleas,  they  afterwards  delivered  them  over  to 
the  defendants,  below  instead  of  making  the  debt 
of  them,  and  paying  the  money  over  to  the  cre- 
ditors ;  and  this  may  be  given  in  evidence :  but  ad- 
mitting it  to  have  been  wrong  to  have  replied,  and 
also  new  assigned,  it  seems  to  me,  that  as  the  de- 
fendants below  have  not  demurred,  it  is  now  too 
kte  to  take  advantage  of  the  duplicity.  If  I  am 
at  all  right  as  to  the  first  point,  the  question  as  to 
the  new  assignment  is  immaterial. 

Littledale  J.  —  On  first  considering  the  question 
stated  by  your  lordships  for  the  opinion  of  the 
Judges,  I  felt  a  difficulty  in  giving  an  answer  to  it* 
The  action  is  brought  for  breaking  and  entering 
the  plaintiff's  house,  and  taking  his  goods,  and 
the  justification  is  under  a  writ  o^  fieri  facias  to 
take  the  goods  of  A.  B.  Generally  speaking,  the 
Plaintiff's  goods  could  not  be  taken  under  an  ex- 
ecution against  the  goods  of  A.  B.  But  I  must 
assume  that  the  plaintiff  has  something  to  do  with 
the  goods  in  such  a  way  as  that  they  may  be 
called  his  goods,  and  also  that  the  property  of  the 
goods  is  in  A.  B.,  and  that  they  are  liable  to  be 
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taken  in  execution  absolutely,  because,  if  the  plain-       1833. 
tiff  had  such  an  interest  in  them  as  that  they  could 
not  be  taken   in  execution   absolutely,  but  only         » 
subject  to  a  claim  which  he  might  have  either  by 
the  gcods  being  let  to  him,  or  pledged  or  pawned 
with  him,  or  by  having  a  lien  upon  them ;  then, 
^        though  the  goods  might  be  seized  projbrmdj  they 
could  not  be  removed,  and  the  defendant's  plea 
of  justification    would    fail   altogether.      On   the 
other  hand,  if  the  goods  were   the   property  of 
A.  B.  liable  to  be  taken  in  execution,  the  plaintiff 
Would  appear  to  have  nothing  but  the  possession 
of  the  goods,  and  could  not  maintain  an  action 
against  persons  who  stand   in   the  place  of  the 
owner  of  the  goods,  and  the  sheriff  might  justify 
entering  the  plaintiff's  house  to  take  the  goods. 
But  laying  aside  these  considerations,  the  first 
f^^int  I  notice  is  the  allegation  of  excess.     It  does 
5^^t  appear  that  any  excess  has  been  proved,  and 
forms  no  part  of  your  lordships'  question. 
The  next  point  I  notice  is  how  far  the  new 
ignment  bears  upon  the  case :  and  as  to  that,  I 
^^ink  a  new  assignment  is  not  applicable  to  it.     In 
e  of  a  single  trespass  in  the  declaration,  and  a 
lea  justifying  it,  the  plaintiff  cannot  both  reply 
new  assign,  as  that  would  be  giving  a  double 
swer  to  the  plea.  Cheasley  v.  Barnes^  10  East,  73. ; 
^-^ranks  y.  Morris^  in  the  notes  to  that  case,  81.,  and 
Taylor  v.  Smithy  7  Taunt.  156.     But  in  the  present 
case  the  trespass  is  laid  on  divers  days  and  times, 
and   therefore  both  in  point  of  form  as  to  the 
pleading,  the  Plaintiff  might  new  assign,  and  might 
also  at  the  trial  give  in  evidence  trespasses  com- 
mitted on  other  occasions,  and  for  other  purposes, 
than  are  alleged  in  the  plea.     Now  the  occasions 
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isds.  and  purposes  mentioned  in  the  plea  are  the  acts 
done  in  executing  the  writ  otjierifidas^  and  upon 
a  denial  and  traverse  of  the  facts  stated  in  the  plea, 
the  plaintiff  may  shew  that  the  defendants  did  not  do 
the  acts  complained  of  in  executing  the  Jieri 
facias^  for  that  is  part  of  the  issue  raised  by  the 
replication.  What  the  plaintiff  would  propose  to 
give  in  evidence  under  the  new  assignment  of 
other  occasions  and  for  other  purposes  than  there 
is  mentioned  in  the  plea,  is,  that  the  acts  of  the 
defendants  were  not  really  done  in  execution  of 
the  writ,  but  for  another  purpose  and  under  another 
claim,  and  that  the  writ  and  the  proceedings  under 
it  were  a  mere  colour  and  contrivance  to  get  pos- 
session of  the  goods.  It  appears  to  me  that  that 
is  the  same  thing  as  the  traverse  raised  by  the 
replication,  and  more  properly  raised  on  that  than 
by  making  a  new  assignment.  Oakley  v.  Dmnes^ 
16  East,  82.  In  fact,  the  whole  is  one  act,  and 
may  be  treated  as  one  trespass,  though  different 
things  were  done  on  different  days.  I  thinks 
therefore,  that  the  plaintiff  could  not  maintain  his. 
action  by  resorting  to  the  new  assignment,  and  i 
answer  to  your  lordships'  question,  as  far  as 
upon  the  plea  and  replication,  I  think  that  if  th 
evidence  was  to  prove  that  the  goods  were  neve^ 
seized  in  execution  at  all,  then  the  plaintiff  migh 
shew  that  the  acts  of  the  defendants  were  no 
really  done  under  or  in  execution  of  the  writ,  bu 
for  another  purpose  under  another  claim,  and  tha- 
the  writ  and  the  proceedings  under  it  were  a  me 
colour  and  contrivance  to  get  the  possession  of  th 
goods.  But  if  the  goods  were  once  actually  take 
in  execution,  then  I  think  that  evidence  would  n 
be  admissible  to  shew  that  the  acts  done  by  th 
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defendants  were  done  for  another  purpose  and  to       183S. 
enforce  another  claim,  and  that  the  writ  and  the 

proceedings  under  it  were  a  mere  colour  and  con-     «» 

trivance  to  get  possession  of  the  goods. 

With  regard  to  the  first  part  of  what  I  have 

stated  as   my  opinion,    I  presume,  though  your 

lordships'  question  does  not  so  state,  that  the  plea 

alleges  the  goods  in   the  plaintiff's   house  were 

liable  to  be  taken  in  execution,  and  that  such  was 

the  fact.     And  then  the  other  material  allegation 

in  the  plea,  which  falls  under  the  general  traverse 

without  the  residue  of  the  cause,  is,  whether  they 

were  taken  under  the  writ,  and  that,  I  think,  is  a 

material  part  of  the  traverse.     At  common  law  the 

fieri  facias  had  relation  to  the  teste^  and  bound  the 

defendant's  goods  from  that  time,  so  that  if  the 

defendant  had  sold  the  goods,  they  were  liable  to 

be  seized  in  execution.     This  was  altered  by  the 

Statute  of  Frauds,  which  enacted  that  the  property 

should  be  bound  from  the  time  of  the  delivery  of 

the  writ  to  the  sheriff.     The  meaning  of  that  is, 

that  after  such  delivery,  if  the  defendant  make  an 

assignment  of  the  goods  the  sheriff  may  take  them 

'iVi  execution.     But  neither  before  nor  since  is  the 

i^roperty  of  the  goods  altered,  but  continues  in  the 

defendant  till  execution  executed. 

But  it  has  been  argued  that  the  "  virtute  cifjus'* 
^«  not  traversable,  and  I  admit  that  where  these 
tirords,  **per  quodj**  &c.,  introduce  a  consequence 
C:>r  inference  from  the  preceding  matter,  they  are 
^ot  traversable,  but  that  the  preceding  matter 
^lone  is  so.  Many  cases  are  referred  to  as  to 
%hat  position  in  the  notes  to  1  Williams,  Saunders, 
;e  23.    In  the  case  of  Bennett  v.  Filkins  •,  Saun- 

*  1  Saund.  20. 
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183a.       ders,  who  was  counsel  for  the  defendant,  thought 
that  the  Plaintiff  would  have  objected  to  the  tra- 
V'  verse,  because  it  was  without  this  that  Kingswell 

was  in  prison  by  virtue  of  the  warrant,  and  he  said 
bi/  virtue  ought  not  to  be  traversed.  ,  -^^nd  so.  also 
in  Green  v.  Jones^  1  Saund.  298,  where  the  d^fepd- 
ant  had  sljiewn  that  a  Bill  of  Middlesex  was  s^ecl 
out  per  guody  the  sheriff  n^ade  his  .warrant,  &c.,  ao 
he  has  not  alleged  anything  traversable  except  the 
per  quod.  And  the  court  seem  to  have .  thought 
that  the  per  quod  was  not  traversable  j  and  in  the 
report  of  this  case,  in  2  Keble,  607,  the  court 
argued  that  virtute  ayus  is  not  traversable,  but 
only  the  issuing  the  writ,  or  that  he  had  no 
warrant 

In  Beak  w.  Simpson^  1  Lord  Raymond^  410., 
Treby,  Ch.  J.  refers  to  this  case  of  Green  v.  Jones^ 
as  having  decided  that  a  per  quod^  or  a  virttUe 
ciffusy  is  not  traversable.  And  he  adds,  "  when  one 
says  that  such  a  thing  has  been  done  by  virtue  of 
a  writ,  it  is  meant  by  authority  of  the  said  writ,  by 
operation  of  law  without  any  ingredient  or  men- 
"  tion  of  matter  of  fact,  and  a  mere  matter  of  law  is 
"  not  to  be  traversed  and  tried  by  a  jury  :'*  and  he 
afterwards  adds,  "  the  per  quod^  prcetextu^  or  vigore 
"  ctijuSi  introduce  a  consequence  of  law  only  from 
**  the  matters  of  fact  before  stated ;  "  and  then  he 
refers  to  several  authorities  which  are  stated  in  the 
report,  where  it  is  agreed  that  the  virtute  ctyus 
never  introduces  any  new  matter,  but  only  collects 
the  matter  before.  Nevill  and  Blencowe,  Justices, 
agreed  with  Powell,  Justice,  who  had  before  de- 
livi^red  his  opinion,  that  generally  virtute  cigus  is 
not  to  be  traversed  containing  matter  of  law,  but 
whfen  it  is  mixed  with  fact,  then  .it  may  be  tra- 
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versed.     And  in  that  case  these  three  Judges  held       1833. 
the  opinion  of  Treby,  Ch.  J.  that  the  taking  the 
prisoner  was  traversable.  «• 

In  Foster  v.  Jackson^  Hob.  52.,  the  traverse  was 
allowed,  but  that  was  after  verdict,  and  therefore 
does  not  so  much  bear  upon  the  point.  In  Gro- 
envelt  v.  the  College  qf  Physicians^  1 2  Mod.  386., 
I  Lord  Raymond,  454.,  Comyn's  Report,  76.,  the 
traverse  was  that  the  Plaintiff  was  not  arrested  by 
virtue  of  the  warrant  stated  in  the  plea.  That  tra- 
verse was  held  bad. 

The  case  of  Beak  v.  Simpson  appears  to  me  to 

unravel  the  whole  of  the  difficulty  as  to  the  virtute 

cigus,  and  similar  passages,  not  being  traversable, 

that  the  reason  is  that  it  only  collects  tlie  matter 

alleged  before,  and  draws  a  conclusion  from  it,  and 

then,  being  matter  of  law,  it  is  not  traversable.    But 

^here  it  is  mixed  with  matter  of  fact,  there  it  is 

traversable.     Now,  in  the  present  case,  if  the  law 

^^  that  goods  are  to  be  considered  as  taken  in 

execution  by  the  mere  delivery  of  the  writ  to  the 

^'ierifl^  then  I  certainly  agree  that  the  allegation 

^>  virtue  whereof  the  sheriff  seized  the  goods  in 

^^ecution,   would   be  an   inference  of  law,   and 

^-^^erefore  not  traversable ;  but  as  I  am  of  opinion 

*^at  the  delivery  of  the  writ  to  the  sheriff  does  not 

^f  itself  constitute  a  taking  the  goods  in  execution, 

•^  think  the  seizure  of  the  goods  by  virtue  of  the 

^rit  is  not  a  matter  of  law,  but  is  a  matter  of  fact 

"V^hether  the  sheriff  seized  by  virtue  of  the  writ  or 

"^ot,  and  therefore  traversable.    I  may  remark,  that 

if  any  particular  technical  effect  is  to  be  given  to 

the  words  "Ay  virtue  whereof,'*   they  are  not  a 

necessary  allegation  in  the  plea,  and  may  be  treated 

^»   surplusage.     It  would  be  sufficient  to  allege 
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185.1.       that  after  the  making  the  warrant  the  bailifis  took 
the  goods  in  execution.    This  expression,  however, 
»^^^^      although  it  avoids  the  "  virtute  cujus^^  comes  really 
to  the  same  thing ;  and  the  point  in  this  part  of  the 
argtiment  is,  in  effect,  whether  the  delivery  of  the 
writ  to  the  sheriff,  in  point  of  law,  amounts  to  a 
seizure  of  the  goods  in  execution,  so  as  to  say  that 
the  traverse  of  the  seizure  in  execution^  or  under 
the  writ,  or  similar  language,  is  a  matter  of  law. 
If  not,  then  it  is  a  matter  of  fact,  and  traversable. 
On  the  second  point,  my  opinion  is,  that,  if  there 
was  ever  an  actual  seizure  that  was  an  execution 
executed,  and  the   evidence  in  your  Lordships' 
question  was  not  admissible,  I    do  not  think  it 
can  be  inquired  into  what  motive  the  Defendant 
had  in  suing  out  the  writ.     If  there  was  a  valid 
debt  and  judgment,  he  had  a  right  to  sue  out  a 
writ  of  execution,  and  though  his  object  might  be 
by  means  of  that  to  get  possession  of  the  goods 
which  he  could  not  otherwise  so  easily  have  done, 
and  thereby  to  acquire  some  benefit  to  himself 
which  he  would  not  have  had  but  for  the  writ,  I 
do  not  know  why  he  cannot  make  use  of  a  lawful 
proceeding  to  acquire  that  advantage;   and  that 
such  motive  and  object  are  not  inquireable  into, 
sufficiently  appears  from  Crowther  v.  Ramsbottom 
(in  which  I  certainly  concur),  if  the  writ  be  once 
executed^     The  nature  and  object  of  the  other  pur- 
pose, and  the  claim  is  not  stated  in  your  Lordships' 
question,  and  I  am  not  at  liberty  to  refer  to  the 
bill  of  exceptions,  but  must  confine  myself  to  the 
questions  submitted  to   the  Judges;  but  it  does 
not  appear  from  the  questions  that  the  ulterior 
object  he  had  in  view  was  unlawful ;  and  therefore, 
if  he  executes  a  lawful  act,  and  it  does  not  appear 
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that  bis  ulterior  object  was  for  an  unlawful  purpose,       1833. 

tbe  only  detriment  tliat  the  Plaintiff  could  sustain 

is^  that  the  Defendant  has  a  better  means  of  en-  « 

forcing  his  claim,  and  I  do  not  see  what  damage 

in  point  of  law  the  Plaintiff  has  sustained. 

But  then,  it  is  said,  that,  although  tbe  mere 

delivery  of  the  writ  to  the  sheriff  may  not  amount 

to  execution  of  the  writ,  yet  that  if  the  same  person 

who  is  sheriff  seizes  tbe  goods  for  quite  a  different 

cause  from  any  thing  connected  with  the  writ,  and 

which  he  shews  to  be  different  both  by  his  words 

and  acts,  yet  nevertheless  that  is  in  point  of  law  a 

seizure  under  the  writ,  and  if  an  action  of  trespass 

be  brought  against  him  for  the  seizure,  he  may 

treat  that  seizure  as  a  seizure  under  the  writ,  and 

justify  accordingly,  and  several  cases  are  cited 

which  it  is  said  shew  the  law  to  be,  that  if  a  man 

has  two  authorities  to  take  goods,  and  he  takes 

professedly  under  one,  he  may  afterwards  justify 

in  trespass,  or  avow  for  the  other.     In  BtUlsr  and 

Baker^s  case,  in  3  Coke,  26.  a,  it  is  said,  that  if  a 

fiuui  takes  a  distress  for  one  thing,  yet,  when  he 

comes  into  a  court  of  record,  he  may  avow  for 

what  thing  he  pleases;  for  which  is  cited  Fitz- 

herbert*s  Abridgment,  Avowry,  232. ;  and  so  in  an 

anonymous  case,  in  2  Leon.  196.,  A.  distrains,  and 

being  asked  for  what  cause  he  distrains,  he  assigns 

a  cause  which  is  not  sufficient,  and  afterwards  an 

action  is  brought  against  him :  he  may  avow  the 

distress  for  another  cause.     In  Groerwelt  v.  College 

ifPhysicianSf  12  Mod.  386.,  1  Lord  Raym.  454., 

Comyn's  Report,  76.,  it  was  said  by  Lord  Holt,  in 

pving  the  judgment  of  the  Court,  <^  Suppose  one 

^  has  a  legal  and  an  illegal  warrant,  and  enter  by 

*'  virtue  of  the  illegal  warrant;  yet  he  may  justify 
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IHSS.       "  by  virtue  of  the  legal  one,  for  it  is  not  by  what 
'*  he  delivers,  but  the  authority  which  he  has  is  his 
<"'  ^  justification/'    And  then  he  c^oes  on  with  what  I 

have  above  mentioned  from  3  Coke,  26.  a,  as  to 
the  distraining  for   one  thing  and   avowing  for 
another.   In  Crowther  v.  Ramsbottom^  7  T.  R«  654.» 
Lord  Kenyon  repeats  what  I  have  before  men« 
tioned  as  to  distraining  for  one  thing  and  avowing 
for  another,  and  he  adds,  that  it  appears  the  De- 
fendant was  justified  under  the  process  of  the  Con* 
sistory  Court  in  entering  upon  the  Plaintiff  and 
taking  his  goods  in  order  to  compel  an  appearance^ 
and  therefore  the  question  ought  not  to  have  beea 
left  to  the  jury,  to  say  whether  they  entered  for 
that,  or  some  other  cause;  and  Mr,  Justice  Law— 
rence  quotes  what  I  have. above  mentioned  front — 
Lord  Holt,  and  adds,  it  was  not  essential  to  enquin 
what  the  Defendants  said  when  they  entered  an 
seized,  but  only  whether  they  had  in  fact  a  legaE^ 
warrant  to  justify  them. 

These  authorities,  beginning  with  Fitzherbert^ 
are  continued  down  to  Lord  Coke  and  Leonard'Mi 
Reports,  and  further  continued  to  more  moderi 
times,  as  reported  in  Groenvelt  v.  College  qf  Ph/ 
sicianSj  and  again  recognized  and  confirmed  i 
Crowther  v.  Ramsbottom  ;  and  I  must  either  sub-— 
scribe  to  the  doctrine  established  by  those  autho— ■ 
rities,  or  say  they  are  not  law,  or  distinguish^ 
them  so  as  to  be  reconciled  to  the  opinion  I  aor:^ 
now  delivering.  I  think  that  these  cases  are  la?r  ^ 
but  that  a  distinction  may  be  taken,  and  that  th^ 
rule  should  be  confined  to  those  casea  where  th^ 
seizure  had  been  made  under  the  process  of  ttn^ 
law,  and  that  where  a  man  seizes  goods  haviO; 
two  rights  of  seizure  of  goods,  or  of  the  persoi 
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either  under  the  process  of  courts,  or  by  distress  1833. 
as  to  goods,  he  may  be  taken  to  have  seized  or 
imprisoned  under  all  the  different  authorities  which 
he  has  at  the  time ;  and  when  he  comes  to  justify 
in  trespass,  or  avow  in  replevin,  he  may  use  which- 
ever of  the  authorities  he  thinks  proper ;  and  that 
mle  would  reconcile  all  the  cases  as  to  distraining 
for  one  cause  and  avowing  for  another.  And  so 
also  in  Groenvelt  v.  the  Ck>Uege  of  Physicians^  the 
rule  laid  down  may  well  apply,  because  if  a  sheriff 
has  a  man  in  custody  at  all,  he  is,  as  a  matter  of 
bw,  in  his  custody  in  all  actions  in  which  the 
sheriff  has  any  process  of  detainer  against  the 
person  ;  and  therefore  if  he  be  in  custody  by 
operation  of  law,  the  sheriff  may  justify  under  any 
process  which  he  has  against  the  party ;  and  it  is 
^uite  evident  from  what  is  said  in  giving  judgment 
*n  that  case,  that  there  was  another  writ  or  warrant 
^^des  that  which  was  the  subject  of  the  traverse; 
^^d  it  is  quite  evident  from  the  reasoning  and  the 
grounds  of  the  judgment  in  Groenvelt  v.  the  College 
^t^ Physicians^  that  there  were  two  warrants  against 
e  Plaintiff;  and  in  all  these  cases  lastly  referred 
,  that  there  were  two  authorities,  and  therefore 
^liat  they  fall  within  the  intention  of  the  rule,  I 
^iave  pointed  out. 

In  Crowiher  v.  Ramsbottom^  however,  there  was 

^^J^nly  one  authority,   and  yet  Lord  Kenyon  and 

^/[r.  Justice  Lawrence  nevertheless  apply  the  same 

^ule  of  law ;  but  then,  in  that  case,  it  is  quite 

clear  that  there  was  a  seizure  under  the  process  of 

the  Court,  and  that  process  was  executed,  and 

therefore  that  the  verdict  was  wrong,  and  there 

ought  to  have  been  a  new  trial :  and  it  very-  well 

might  be,  that,  if  the  officer  seized  under  the  writ, 
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183S.       it  should  not  be  enquired  into  what  his  object 
was,    whether  to  compel  an  appearance,   or  to 
.t—      compel  the  Plaintiff  to  pay  the  debt  and  corti* 
If  he  ever   executed  the  writ,   the  law  would 
say  what  was  the  effect  of  that,  and  it  was  not 
competent  to  enquire  what  his  object  or  motive 
was  in  executing  it     That  case  may  in  a  certain 
degree  appear  to  militate  against  my  opinion ;  but 
that  opiiiioa  is  only  that  the  proposed  evidence  U 
admissible  to  shew,  in  fact,>  whether  the  goods  wert 
seized  under  the  writ  or  not     That  was  not  tbi^ 
point  there,  which  appears  to  be  as  tO:  the  object 
he  had  in  view  when  he  executed  the  writ 

I  may  here  notice,  that  several  cases  have 
curred  where  two  writs  o^jkri  facias  have  beei 
delivered  to  the  sheriff  at  the  suit  of  differeofl 
Flainti£&  at  different  times,  and  the  sheriff  b 
seized  under  the  second  writ  first,  and  question 
have  arisen  as  to  the  right  of  the  Plaintiff  und 
the  first  writ  to  priority,  and  as  to  the  liability  o^ 
the  sheriff:  as  Smallcomb  v.  Buckingham^  1  Lor(3l 
Raymond,  251, ;  Hutchinson  v.  Johnston^  1  TeroKa 
Rep.  729. ;  Rybot  v.  Peckham^  in  the  notes  to  th^« 
last  case ;  Payne  v.  Drew^  4  East,  523. ;  Jones 
Atherton^  7  Taunt  56.,  2  Marshall,  375. ;  in  wW 
last  case  Gibbs  Ch.  J.  says  the  writ  which 
comes  to  the  sheriff's  hands  must  have  piiority 
which  shews  that  the  second  writ  is  to  be  coi 
sidered  as  operating  in  favour  of  the  first,  and  th 
when  the  sheriff  has  a  writ  in  his  ofiice,  though  m* 
warrant  on  it,  if  he  afterwards  get  possession  lO^ 
any  other  means,  professedly,  perhaps,  under  ar»- 
other  writ,  he  must  be  taken  to  hold  them  und^ 
the  former.  In  all  these  cases  there  was  an  actu» 
seizure  under  one  writ  or  the  other,  although 
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inent,  it  was  competent  to  the  Plaintiff  to  give  it  18S8. 
If  the  evidence  oSered  in  to  be  considered  as  con- 
fessing all  the  material  facts  stated  in  the  plea,  and 
introducing  new  facts  in  avoidance  of  the  justifica- 
tion which  the  plea  would  otherwise  afford,  it 
certainly  ought  not  to  have  been  admitted  upon 
the  traverse. 

We  must  see,  therefore,  what  are  the  material 
facts  stated  in  justification,  what,  in  the  language 
of  the  traverse,  is  ^*  the  cause**  alleged  by  the  De- 
fendants for  the  trespasses  they  profess  to  justify. 
The  trespasses  the  Defendants  profess  to  justify 
are,  the  entry  into  the  house  and  the  seizing  of  tlie 
goods;  and  the  grounds  upon  which  the  sheriff 
professes  to  justify  them  is,  that  he  had  a  writ 
commanding  him  to  cause  to  be  made  of  the  goods 
and  chattels  of  A.  B.  a  certain  sum  of  money ;  that 
there  were  goods  of  A.  B.  in  the  Plaintiff's  house ; 
^d  that  thereupon,  the  Defendant  under  and  by 
Virtue  of  the  writ,  entered  the  house  to  seize  them, 
^Hid  did  seize  and  sell  them.   The  other  Defendant 
Mates  that  he  had  a  judgment  upon  which  that 
Mnrit  of  Jieri  facias  was  founded. 

Now  what  are  the  material  facts  alleged  in  these 

ustifications  ?      Has  the  sheriff  alleged  enough 

Xarben  he  has  stated  the  writ,  and  that  there  were 

l^oods  in  the  house  liable  to  be  seized  underatj  or 

^uui  the  other  Defendant  stated,  enough  when  he 

Ihas  added  his  judgment?    Js  it  not. essential  that 

^tbey  should  go  furtlier,  and  states  in  fact,  that  they 

4id  seize  under  it  ?    Is^  there  any  instance  in  which 

'  such  a  statement  is  omitted?     Suppose  nothing 

-^stated  but  the  judgment  and  writ;,  and  the  fact 

that  the  goods  were  in  the  house;  would  it  not 

iiave  been  an  unanswerable  objection,  that  you 
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^^-  have  Stated  grounds  which  would  have  justified 
you  had  you  acted  on  tliese  grounds :  but  you  do 
not  allege  that  you  did  act  upon  them.  Suppose 
the  plea  had  omitted  the  f^virtute  cvgvs^*  and  had 
stated  only  that  the  Defendants  afterwards,  whilst 
the  judgment  and  writ  were  in  force,  had  seized 
the  goods ;  would  not  that  plea  have  been  op6n  to 
a  special  demurrer,  on  the  ground  that  it  did  not 
state  that  they  seized  vnder  or  hy  virtue  of  the 
writ  ?  Is  it  a  consequence,  that,  because  I  have  a 
judgment  and  writ  against  a  man  under  which  I 
might  seize  his  goods,  that  when  I  seize  his  goods 
I  really  do  make  seizure  under  such  judgment  and 
writ  ?  I  may  have  a  conditional  bill  of  sale  from 
him  of  those  very  goods,  and  may  have  seized 
under  that  bill  of  sale ;  I  may  be  consignee  of  the 
goods  from  him,  and  may  have,  taken  under  bills 
of  lading  which  he  has  sent  me. 

The  fact,  then,  that  the  Defendant  might  have 
seized,  and  would  have  been  warranted  in  seizing 
under  a  judgment  and  execution,  does  not  exp 
«mpt  him  from  the  obligation  upon  a  justification 
to  state  that  he  did  so ;  and  if  so,  the  fact  of  having 
so  seized  is  an  essential  part  of  the  cause  stated 
in  his  plea,  and  is  liable  to  be  put  in  issue  either 
by  a  general  or  by  a  special  traverse.  Had  the 
writ  been  a  capias  ad  respondendum^  or  other  mesne 
process,  and  the  sheriff  had  justified  under  it, 
when  it  was  returned  he  must  not  only  have  stated 
that  he  seized  under  and  by  virtue  of  it,  but  he 
must  have  stated  that  he  returned  it :  Freeman  v. 
Blewett^  1  Lord  Ra}an.  632.  And  why  ?  Because 
process  will  not  justify  him,  he  shall  not  be  pro- 
tected by  it,  unless  he  shews  that  he  paid  a  due 
and  full  obedience  in  acting  under  it :  S.  C.  Salk» 
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409.     So,  in  Myddletm  v.  Price,  1  WUs.,  it  is  de*       18»S. 
cided  that  where  an  officer  justifies  under  process^ 
he  ouffht  to  return  it  aind  he  must  shew. that  he         ^ 
has  done  all  which  it  was  his  duty  to  do ;  and  if  he 
must  shew  it,  is  it  not  a  traversable  all^ation  ? 

It  is  said,  however,  that  to  include  a  **virtute 
Off  lis"  in  a  traverse,  is  unwarrantable,  and  that  the 
better  opinion  is  it  cannot  be  done.  Where  a  "tw-i 
tute  ctffus*'  is  a  mere  inference  of  law  drawn  from 
premises  previously  stated,  I  agree  it  cannot  be 
traversed ;  but  where  it  is .  not  a  legal  result,  but 
a  pure  question  of  fiict,  I  believe  all  the  author* 
ities  shew  that  it  may  be  traversed.  If,  for 
instance,  you  allege  that  A.  was  in  custody  of  the 
sheriff  at  the  suit  of  B.,  and  that  C,  who  had  a  judg- 
ment against  him,  delivered  a  capias  ad  satisfaci'^ 
endum  against  him  to  the  sheriff,  whereby  he 
became  and  was  in  custody  of  the  said  sheriff  at  the 
suit  of  C,  a  traverse  that  he  thereby  became  in  cus- 
tody at  the  suit  of  C.  would  be  clearly  bad,  because 
the  law  says,  in  such  case,  he  does  become  in  the 
sheriff's  custody  at  the  siiit  of  C,  and  the  traverse, 
therefore,  would  be  the  traverse  of  a  mere  matter 
of  law.  So  wherever  a  **virtute  ctffus*'  introduces 
a  consequence  of  law  only  from  matter  of  fact 
previously  stated,  the  consequence  of  law  cannot 
be  traversed,  but  the  matter  of  fact  must  be  the 
object  of  the  answer.  But  where  a  "  virtute  ctgu^* 
introduces  matter  of  fact,  it  may  be,  and  continu- 
ally is,  included  in  a  traverse. 

In  Foster  v.  Jackson^  Hob.  52.,  the  point  tra- 
versed was,  whether  the  sheriff  took  J.  S.  and  had 
him  in  custody  by  virtue  of  a  capias  ad  satisfaci- 
endum. In  Bennett  v.  Filkins,  1  Saund.  20.,  where 
the  point  upon  the  pleadings  was,  whether  De- 
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18S3^  fendant,  when  he'  gave  a  bail-bond,  was  io 
custody  under  a  warrant  upon  a  writ  return- 
able  on  la  Friday,  which  was  before  the  bail- 
bond  was  givet),  or  upon  a  writ  returnable  on  a 
Saturday,  the  day  when '  the  bail-bond  was  given ; 
the  poiht  traversed  was,  whether  he  was  in  custody 
by  virtue  of  the  warrant  on  the  Saturday  writ ;  and 
in  Beak  v.  Simpson^  Lord  Raym.  408.  the  question 
being  under  which  of  two  writs  of  habeas  corpus 
one  B.  had  been  taken  out  of  Defendant's  custody; 
the  traverse  was,  that  B.  was  taken  out  of  Defend- 
ant's custody  by  virtue  of  the  former  of  the  two 
writs ;  and  Uiis  traverse  was  held  to  be  well  taken 
by  Powell,  Neville,  and  Blencowe,  against  JYeiy. 
So  much  stress,  however,  has  been  laid  upon  the 
opinion  of  Lord  C.  J.  Treby,  that  I  think  it  right 
to  shew  that  it  does  not  militate  against  the  opinion 
which  I  am  submitting  to  this  house.  Whoever 
will  carefully  attend  to  the  two  opinions  he  de- 
livered, will  find  that  he  does  not  put  the  case 
wholly  upon  the  ground  that  every  traverse,  in- 
eluding  a  "  virtute  cujus*^  was  bad ;  for  he  admits 
that  the  travei*se  in  that  case  would  have  been 
good  after  verdict.  His  objection  rested,  in  part 
at  least,  upon  the  intricacy  of  that  traverse,  and 
the  multiplicity  of  matter,  i.  e.  of  fact  and  of  law, 
which  it  contained ;  and  he  laid  considerable  stress 
upon  the  manner  in  which  that  came  before  the 
court,  viz.  upon  special  demurrer.  The  undue 
reliance,  too,  which  he  places  upon  Green  v.  Jones^ 
1  Saun.  298.,  seems  to  me  to  diminish  the  weight 
of  his  authority ;  for  he  considers  that  as  a  judg^ 
inent  in  point,  whereas  in  that  case  there  was  no 
traverse,  but  only  a  dictum  from  Saunders,  who 
w^  of  counsel  fpr  the  Plaintifd   That  dictum  was^ 
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that  <*  the  Defendant  had  only  shewn  that  a  bill       18SS. 
**  of  Middlesex  had  been  sued  out  per  quod  the 

**  sheriff  made  his  warrant ;  so  he  has  not  alleged       ^ 

«*  any  thing  traversable  except  the  per  quod^  which 
•*  is  not  traversable."  The  cases,  therefore,  of 
Beale  v.  Smpsorij  and  Green  v.  Jones^  appear  to  me 
to  furnish  no  reasonable  ground  for  saying  that 
the  including  the  **  virtute  cujus**  in  the  traverse 
mentioned  in  your  Lordships' question,  in  no  respect 
aflfects  the  validity  of  that  traverse,  or  prevents  it 
from  including  the  question,  whether  the  sheriff 
seized  by  virtue  of  the  writ. 

Two  cases,  however,  were  mentioned  at  your 
Lordships'  bar,  which,  I  think,  we  are  called 
upon  to  notice^  viz.  Groetivelt  v.  Burwell,  Lord 
Raym.  452.,  and  Crowiher  v.  Ramsbottom^  7  T,  R, 
654.  In  Groenvelt  v.  Burwell,  the  Defendant 
justified  an  arrest  under  a  sentence  and  warrant. 
The  warrant  directed  the  officer  to  take  the  Plain- 
tiff, and  deliver  him  to  the  keeper  of  the  gaol 
of  Newgate;  and  the  plea  alleged  that  the  offi* 
cer  did  take  him  by  virtue  of  the  warrant,  •  and 
delivered  him,  with  the  warrant,  to  the  keeper  of 
Newgate,  there  to  be  detained,  &c.;  tbe.  replica- 
elation  was,  that  Defendants  took  him  .of  .their  own 
wrong,  and  not  h/  virtue  qfihe  ^arrant ;  the  repli- 
cation, therefore,  luimittjed  that  th^  lya^rant  had 
issued,  th^t  it  was  in  the  hands  of  the.offiqer,  and 
that  what  it  required,  viz.  that  the  Plaintiff  should 
be  delivered  to  the  keeper  of  Newgate,  had  been 
effected  under  it  The  Defendants  demurred,  and 
the  traverse  was  held  bad :  first,  because,  had  the 
Plaintiff  bieen  arrested  by  the  officer  upon  any 
other  warrant,  he  ought  to  have  shewn  it  specially ; 
and  secondly,  because,  though  he  liad  been  arrested 
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1833.       under  any  other  warrant,  he  would,  in  kav^  ha?e 
been  arrested  under  every  other  warrant  the  party 
^.  making  the  arrest  had  at  the  time,  and  conse- 

quently was,  in  point  of  law,  arrested  under  the 
warrant  stated  in  the  plea.  That  traverse,  there- 
fore, would  have  referred  to  the  jury  what  upon 
the  pleadings  was  a  mere  question  of  law,  and  was^ 
therefore,  upon  the  distinction  which  I  have  made^ 
clearly  bad. 

In  Crowtfier  v.  Ramsbottom^  7  T.  R.  654.,  the 
Defendant  seizing  cattle,  justified  under  a  war- 
rant upon  a  jusiicies,  .  to  compel  an  appearance 
in  replevin,  and  alleged  that  the  Plaintiff  having 
appeared,  the  cattle  were  returned.  The  Plaintiff 
admittisd  ihejusticies,  but  traversed  the  residue  of 
the  cause.  It  appeared  in  evidence,  that  when  the 
Defendant  seized  he  had  his  warrant  with  him,  and 
shewed  it,  and  that  he  returned  the  cattle  when 
an  appearance  was  entered ;  but  there  being  proof 
that  he  said,  at  the  time  he  seized,  he  was  seizing 
for  a  debt,  it  was  led  to  the  jury  whether  the 
Defendant  entered  for  the  mere  purpose  of  com- 
pelling an  appearance,  or  whether  for  the  purpose 
of  compelling  Plaintiff  to  pay  the  debt ;  and  the 
jury  found  for  the  Plaintiff.  Now  it  was  clear, 
there,  that  the  Defendant  entered  under  the  war- 
rant :  he  had  it  with  him,  and  produced  it,  and  the 
object  of  the  warrant,  viz.  to  compel  an  appear- 
ance, was  answered.  If  he  had  any  ulterior  pur- 
pose, viz.  that  of  compelling  the  payment  of  a 
debt,  the  pleadings  were  not  calculated  to  raise 
that  question,  the  only  issue  was,  whether  the 
residue  of  the  cause  stated  in  his  plea,  i.  e.  his 
having  a  warrant  and  acting  under  it,  were  proved. 
The  verdict,  therefore,  was  clearly  wrong,  and  the 
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Court  could  not  do  otherwise  than  grant  a  new  }^^ 
trial ;  but,  on  account  of  some  expressions  which 
fell  from  the  Court,  stress  is  particularly  laid  ou 
that  case*.  Lord  K.  says,  *^1  never  understood  a 
*'  nuin  was,  obliged  to  justify  a  distress  for  the 
<<  cause  which  he  happened  to  assign  at. the  time 
^^  when  it  was  made.  If  he  has  legal  justification 
<*  for  what  he  did,  it  is  sufficient  A  man  may 
<^  distrain  for  rent,  and  avow  for  heriot  service. 
'*  Now,  here,  it  appears  that  the  Defendants  were 
*'  justified  under  the  process  of  the  county  court 
in  entering  upon  the  Plaintiff  and  taking  his 
goods,  in  order  to  compel  an  appearance ;  and, 
**  therefore,  the  question  whether  they  entered  for 
**  that  or  for.  some  other  cause,  ought  not  to  have 
«*  been  left  tP  the  jury.  The  verdict, :  therefore, 
*<  proceeded  on  a  mistake  of  the  law.  Lawrence  J.^ 
«•  the  only  other  judge  who  spoke,  referred  to 
**  Groenvelt  v.  BurweU  as  in  point,  and  observed 
^<  that  the  judge,  in  the  case  in  question,  had  left 
**  to  the  jury  what  in  Groenvelt  v.  BurweU  was 
**  stated  to  be  immaterial :  for  it  was  not  material 
<<  to  enquire  what  they  said  when  they  entered  and 
<*  seized,  but  only  whether  they  had,  in  fact,  a  legal 
cc  warrant  to  justify  them." 

Now  all  expressions  are  to  be  considered  in  con-^ 
junction  with  the  facts  of  the  case  in  which  they  are 
used ;  and  in  Crowther  v.  Ramsbottom^  there  was  no 
doubt,  not  only  that  the  Defendants  had  the  war- 
rant under  ihejusticies  at  the  time  when  they  seized^ 
but  that  they  seized  under  //,  and  enforced  the  obe- 
dience which  that  writ  required;  at  least,  there 
was  nothing  to  shew  that  they  had  repudiated  the 
right  to  refer  to  that  warrant  as  the  ground  on 
Mrhich  they  acted.     The  expressions,  then,  of  Lord 
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18^^  Kenyan  and  Mr.  Justice  Lawrence^  taken  in  oon^ 
junction  with  the  &ctft  of  that  case,  go  qo<lfarthin. 
than  thi^  that  whoever  seizes  another  manfs  gMd^i 
and  has  ia  right  by  ^warrant,  which  it  is.iiis  Antyrf^^ 
execute,  so  to  sei^e  them,  and  applies  that^sdmofe'^ 
tactile purpi>$es  whkh  that  warrant  dtreefs,  he  is«ML 
precluded  by  any  thing  he  says  at  the  timer  o#ithi]| 
seizure  from  so  applying  them ;  but  that' does iiOtr: 
bear^  as  it  i seems  tome^  upon,  a  case  whetetdlv= 
officer)  does  not  4ippl^  the  seizure  to  the  purposed  ffB 
his  tMrrantj  but  leaves  those  purposes  >  whdH^ 
unsatisfied.  I. ^  -»    'ir>fc 

Upon:  this  ground,  therefore,  that,  in  Groenodt  ?£L 
BurtmeU^^^A  Groxvtherv.  Ramsbottom^  the  wairaise 
wasi  <  ultimately  pursued,  and  the  ihmght^oia^ 
mandedMras  enforced^  which  was  not  the  case  her^ 
it* seems  tame  that  those  cases  .fiMrsii no  gorodndi 
for  impeaching  the  opinion .  which  I  submit  talit^ 
house,  that,  upon,  the  traverse  absque  residua  caussg^ 
it  was  competent  to  the  Plaintiff  to  shew  tthat^  tbe: 
acts  of  the  (Defendant  were  not  really  done  undfliL 
or  inieKeoution  of  the  writibut-for  another  puqAsscp  « 
and  under  adotber  claim,  and  that  tlie  writ  aod<pnfe^ 
cteding^  under  it  were  a.mere  colour  ^and  oontri'^'i 
vanee  to  get  possession  of  >the  goods,^  and  .that'«lrHi0^ 
the  writ  .required,  viz.  tocSause  the  debt: -fori  wUch) 
the  judgment  was  obtainedto  be  made, « was  toel^6iU= 
effected  or  attempted;  i .  -  ».  •.      ^  .  :'^>  m^ 

icThis-being  my  opinion^  it  is  unnecessary  to  88JI& 
any <Uilng  upon  the  new  assignment;  I ^ will >dn^  - 
obierv^  that,  unless  the  Plaintiff  provesmore  tm^ 
passdsrtikafi  the  plea,>  if  unansweredy  tx^&Mif^ 
covers,' 'he  cannot  both'  reply  to  the  plea  anldboeir^^ 
assigatneitt:  he  may  do  eitheri  not^botbj     U'  ,^n?r^ 

■  ■.lit      :  1 1  •  .        '"     : ;    « <« »  •     •  \    \^\    >  \'  r  \    W 
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»rrf  Wynford.  —  Your   Lordships  must  feel     ^^^^ 

obligation   to   the  learned  Judges  for  the       lucas 
Je  they  have  taken  in  examining  this  very     yocuu* 
»te  case — intricate  only  upon  the  point  with     jy^^^  27, 
ct  to  the  pleadings  5  for  with  respect  to  the 
»  of  the  case,  it  is  impossible  that  any  man 
86  the  expression  of  a  learned  judge  now  no 
)i  either  layman  or  lawman,  as  he  was  in  the 
:  of  saying,  can  for  a  moment  doubt.    One  of 
earned  brothers  who  last  addressed  your  Lord- 
\  has  said  that  he  cannot  look  to  the  bill  of 
ptions.     It  is  perfectly  true,  the  question  put 
^our  Lordships   unfortunately  precludes   the 
led  Judges  looking  to  the  bill  of  exceptions ; 

therefore,  his  Lordship  truly  says,  he  cannot 
whether  the  Plaintiff  is  injured  or  not,  because 
\  not  informed  of  the  facts  of  the  case :  when 
^  he  is  not  informed,  he  knows  them,  but  he 

not  know  them  in  that  manner  in  which  he 
ivail  himself  of  that  knowledge  in  answering 
q[uestion.  But  your  Lordships  are  not  in  that 
tion ;  your  Lordships  can  look  at  the  bill  of 
ptions ;  it  is  upon  the  record,  and  that  is  be- 
you;  and  there  you  will  see  that  the  Plaintiff 
be  grievously  injured  if  he  does  not  recover 
le  present  action.  This  case  was  decided  in 
IJourt  below  more  than  five  years  ago,  and  I 
(orry  that  it  is  possible  that  a  case  can  be  so 

pending  in  any  of  our  courts.  I  hope,  for 
bonour  of  the  administration  of  justice,  that 
e  of  the  evils  that  will  soon  be  corrected.  It 
decided-  in  the  Court  of  Exchequer  Chamber, 
nght  Judges,  four  Judges  of  the  Common 
i,  of  whom  I  was  one,  and  the  four  Barons  of 
Exchequer :  only  one  of  these  eight  Judges 
remains  to  assist  your  Lordships,  all  the  other 
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183S.       Judges  have  either  left  the  bench  from  age  or 
infirmity,    or  are  gone  to  receive  the  reward  of 
^'  their  virtues  and  their  labours.     Your  LordshiDS 

have  now  the  authority  of  thirteen  Judges,— mj 
late  noble  and  excellent  friend.  Lord  TenterdeD» 
who  first  decided  the  cause;  the  eight  Judges  in 
the  Court  of  Exchequer  Chamber,  who  confirmed 
that  judgment;  and  of  four  out  of  the  five  Judges 
who  have  attended  your  Lordships,  three  of  whoa 
were  not  at  that  time  Judges  in  the  Courts  cf 
Westminster  Hall.  Of  these  five,  one,  for  wboa 
I  entertain  the  greatest  possible  respect,  differs 
from  his  learned  brothers;  and  my  respect  for  that 
learned  Judge  is  such,  that,  if  the  question  in  this 
cause  had  been  upon  the  merits,  or  the  justice,  hii 
opinion  would  have  been  sufficient  to  have  induced 
me  not  to  have  advised  your  Lordships  to  do  whati 
under  the  circumstances  of  the  case,  I  shall  fed  — 
it  my  duty  to  advise  you  to  do. 

I  will  state  to  your  Lordships  the  facts  of  this  case, — 
as  they  appear  in  the  bill  of  exceptions :— Thess 
Plaintiff  in  the  Court  below,  the  Defendant  in  error^ 
was  the  owner  of  the  ship  Emerald.  That  ship  pro- 
ceeded on  a  voyage  to  New  South  Wales,  and  wa^ 
there  chartered  to  a  person  of  the  name  of  Thorn- 
ton. Thornton  loaded  the  ship  and  despatched  hed^ 
to  England ;  but  he  previously  required  the  captain^ 
of  the  ship  to  execute  a  bill  of  lading,  by  whicbtf 
the  property  in  tliis  cargo  was  consigned  to  Hop— ^ 
ley  and  Lingham  ;  but  by  this  judgment  and  ex 
ecution,  or  by  the  operation  of  it,  Hopley  an 
Lingham  thought  that  they  could  get  at  this  car] 
without  paying  the  freight ;  an  attempt  which  per- — 
haps  your  Lordships  will  think  a  little  dishonest^^ 
and  not  the  less  so  because  that  which  I  call  b~^ 
no  aofter  name  than  fraud  was  to  be  accomplishi 
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bj  in  abuse  of  the  process  of  the  law  which  is       1883. 
intended  only  to  obtain  justice.    Knowing  that,  if 
tbey  took  the  cargo  as  the  consignees,  they  must 
fxy  the  freight,   they  had  recourse  to  the  expe- 
dient, being  creditors  of  Thornton,  of  suing  out  a 
imt  of  execution.     This  writ  was  issued  out ;  and 
it  appears  upon  this  bill  of  exceptions  that  the 
owner  of  the  ship  remonstrated  at  their  not  paying 
the  freight;  but  Messrs.  Hopley  and  Lingham  told 
them  in  distinct  terms,   that  they  would  obtain 
possession  of  the  goods   by  any  means  without 
paying  the  freight,  which  your  Lordships  must  be 
aware  was  very  considerable,  owing  to  the  length 
of  the  voyage.     They  took  the  goods  under  this 
execution ;  and  what  did  they  do  with  them  ?    My 
learned  friend,  who  is  against  this  judgment,  has 
told  your  Lordships,  that  it  is  immaterial  to  show 
'kw  they  dealt  with  the  goods.     Upon  that  point 
^   entirely  differ  from  that  learned  Judge.     The 
duty  of  the  sheriff's  was  immediately  to  sell  those 
Soods  for  the  best  price  to  be  obtained ;  to  get 
^*^e  money  into  their   hands,  (not  suffering  the 
Jaintifi'  to  interfere  either  in  the  manner  of  the 
e,  or  in  the  raising  the  money  in  any  way  what- 
^^er;)  and  when  they  had  raised  the  money,  to  pay 
'^r  over  to  the  Plaintiffs :  instead  of  which,  Hopley 
^nd  Lingham,  the  Plaintiffs  in  this  cause,  and  who, 
pretend  only  to  be  creditors,  act  from  the  instant 
^f  the  execution  as  the  proprietors  of  the  goods : 
^Jiey  apply  at   the   custom-house  to    have    them 
•^«ided;  they  state  that  they  are  British   goods, 
nd  swear  that  Thornton  is  the  importer.     Now, 
« this  dealing  with  these  goods  as  the  law  would 
Aiave  dealt  with  them,  if  these  persons  had  not 
*  ■nproperly  interfered  in  this  matter  ?  Unquestion- 
ably not.     They  had  nothing  to  do  with  them ; 
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jb$3«|.  I^ey  fhwil^bwe  left  tbem  to  the  entire  «n)iuwg^ 
""^^  inent  pf:|:he  sheriffs ;  and  yet  those  persons,  imm^ 
diatelytbat  they  Jbsqve  got  hold  of  the  goodflTbyiba 
execution,  proceed,  to  use  tliem  as  their  ownj  aod^ 
forgetting .  th«t  there  is  an  executiorij  .tkey<<de4 
wj,thjthem.as  if  no  such  execution  had  been  issmdi} 
andit/isjmite  dear  that  the  only  object  in:  issu^g 
the  €||cecutio8i<  was  to  cheat  the  Defendant.ini^TOt 
out  of  .bip^ freight:  th^  could  have  no  other  ot^tcb 
I  ^ow^  tbese  being  the  facts  of  the  case,  isit  |W> 
sibl^.tbati^ny  Hma  can  doubt  what  ia  the.  justice 
of  the^  casep  that  the  Plaintiff  is  entitled  tor Jhii 
verdict,  if  thfCVFe  is>  no  rule  of  law  that  prevents 
h^.  Ji\  that  I  had  been  the  case^  X :  should  '■  bain; 
becQglad  to  have,  had  the  >assistance  of  the  learned 
Judge  who  cpuld  not  tell  you  what  .was  in^the/bill 
of  exceptions,  to  know  his  opinion  of.  the  JMtaca 
of  the  case:  if  his  eyes  could  have  been  U^^f 
opened  to  the  bill  of  exceptions,  I  do  not  believe 
that  that-learned  and  excellent  person  would  h^ 
tate  for  one  instant  upon  the  question^  .rj 

[.rjChJiSi  then»  iMfings  me  to  the  consideration  of  thc> 
legal  difficulty  that  arises  upon  this  record  >:-fH-Tb9 
^ion  is  an  action  of  trespass,  in  which  the  Plain- 
ti^!  the  pawner  (^  the  ship,  states,  *^  You  (the  I>^ 
<f  iisndanib^).  entered  on  board  my  ship,  and  bav^ 
V  ta^euithase  goods,,  and  you  have  deprived  oipxif 
<f  my  property  in  them.  I  had  a  Hen  upon  theoif 
^*  thes$  goods  being  a  security  for  the  freight"  To 
whicbr  th§  Defendants  say,  "  We  took  these  .goods 
*\  ^n4^^.  an- execution  against  a  person  of  the  name 
t' of  Thornton,  to  whom  these  goods  belofnged*M 
It  is  perfectly  true  that  they  did  originally  beloi^  tt 
ThorntoP}  but,  Thornton  .had  assigned  the  posseHf 
80C)fT right  ;to  :tho8d  goods  to  the  persons  who^tpQ^* 
tfiinn  in  execution ;  and  they  could  have  taken 
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them  at  the  instant  he  conceded  to  theiii  that  pos-  I**** 
sessory  right  upon  pajdng  the  freight.  But  they  ^^^ 
treat  them  as  the  goods  of  Thornton,  and  they 
aayi  "We  took  those  goods  under  an  exeeufioit 
asgainst  Thornton ;"  and  they  go  on  to  allege  (as  I 
think  they  were  bound  to  allege,  after  having 
taken  the  goods  in  execution),  "that  afterwards, 
•'  and  before  the  return  of  the  writ,  to  wit^  on 
"  the  2d  of  July,  in  the  fourth  year  aforesaid,  in 
**  the  county  aforesaid,  the  sheriffs  sold  the  said 
••  goods  and  chattels ;  and  by  the  sale  thereof 
•*  made  and  levied  the  sum  of  1950/.  10^.  towards 
•*  satisfaction  of  the  debt  and  damages/*  Now; 
the  Plaintiff*  says,  in  the  first  place,  by  replication, 
••  It  is  very  true  you  did  take  the  goods  under  an 
'•execution;  but,'*  he  goes  on  to  add,  " after yoii 
"  had  taken  them  in  your  own  wrong,  you  did  not 
••  proceed  to  deal  with  those  goods  as  you  ought 
**  to  have  dealt  with  them  under  the  execution.'* 
Now,  what  the  sheriff*  did  with  thegoods,  is  the 
next  material  fact.  So  far  from  the  sheriff"  sel- 
ling them,  as  they  allege  in  this  plea  that  he  did, 
the  Plaintiffs  in  error  sold  them  ;  and  we  have 
upon  the  face  of  this  record  an  instruction  to  the 
auctioneer  from  the  Plaintiffs  in  error,  that  they 
were  to  be  bid  for  by  a  certain  persort,  if '  the 
goodis  did  not  obtain  a  certain  sum.  Is  thili  plea 
true  ?  Unquestionably  it  is  not.  Therefore,  whe- 
ther this  cause  is  to  be  decided  upon  the  plea,  or 
upon  the  new  assignment,  is  perfectly  immateriah 
if  the  action  can  be  supported  upon  either  count, 
the  judgment  must  stand.  Although  the  learned 
Judges  have  not  thought  It  necessary  to  go'  intd 
the  question  upon  the  new  assignment,  being  of 

»d{Atiion,  thM  it  was  sufficient  to*  ftilsify  the  pI^j^K 
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18S8;  yet  I  cannot  help  thinking  that  the  new  assign- 
ment is  material ;  and  my  learned  brother,  whose 
opinion  is  in  opposition  to  this  judgment,  is  a 
little  mistaken  in  that  respect:  he  has  mistaken 
the  fact :  that  learned  Judge  has  said,  that  as  to 
the  new  assignment,  it  does  not  allege  that  it  was 
done  for  other  and  different  purposes :  if  it  bad,  it 
would  have  been  demurrable.  As  to  its  being  de- 
murrable, we  have  nothing  to  do  with  that.  If  it 
was  demurrable,  and  not  demurred  to,  the  J)^ 
tendants  have,  fortunately  for  justice,  lost  the 
opportunity  to  take  advantage  of  that  slip.  Bat 
the  new  assignment  does  state,  that  it  was  done 
for  other  purposes  than  in  those  pleas  mentioned. 
Therefore,  I  cannot  help  thinking  that  the  new  as- 
signment also  is  abundantly  sufficient,  because  it 
states  a  fact  that  cannot  be  questioned, — that  it  was- 
not  done  for  the  purpose  of  levying  this  debt  by  the 
execution,  but  that  it  was  done  by  the  parties  acting 
as  consignees  of  these  goods  ;  and  that  these  goods 
were  to  be  sold,  not  in  execution  of  the  writ 
under  which  they  were  taken,  but  for  the  purpose 
of  the  consignee,  (who  says,  that  he  is  the  proprie- 
tor of  the  goods,)  making  the  best  price  for  them 
he  could.  It  appears  to  me,  that  the  new  assign- 
ment is  most  distinctly  proved  by  the  evidence 
given  in  this  cause ;  and,  independently  of  the  plea, 
the  judgment  of  the  Court  below  might  have  been 
sustained  upon  the  new  assignment.  But  I  repeat, 
that  it  is  not  necessary  that  you  should  take  up  the 
case  upon  that  difficult  technical  point,  because,  if 
the  judgment  is  sustainable  upon  either  ground, 
that  is  sufficient.  The  learned  Judge  to  whom  I 
have  alluded  has  said,  that  it  is  unnecessary  to  in- 
troduce into  this  case  any  thing  that  had  been  done 
with  the  goods  afterwards.   iSpealdng  with  defer- 
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ence  to  that  learned  Judge,  whose  opinion  upon       183$. 
this  subject  I  respect,  I  should  beg  to  express  a 

doubt  upon  that  point     The  sheriff  has  not  done j; 

Lis  duty  when  he  seizes  the  goods;  his  duty  re- 
quires him  to  go  further ;  his  duty  requires  him  to 
sell  those  goods,  and  deliver  the  money  to  the 
Plaintiff.  It  seems  to  me  that  it  is  necessary  for  him 
to  show,  not  that  he  has  partially  done  his  duty,  but 
that  he  has  done  his  whole  duty;  and  that  cannot 
be  done  without  shewing,  as  it  is  set  out  on  the 
face  of  this  plea,  that,  having  seized  the  goods,  he 
proceeded  to  sell  the  goods,  and,  having  sold  them 
and  raised  the  money,  he  handed  it  over  to  the 
Plaintiff  It  appears  to  me  there  is  nothing  unim- 
portant in  that.  But,  perhaps,  it  is  enough  for 
me  to  say,  whether  unimportant  or  not,  here  it 
is,  and  it  does  not  lie  in  the  mouth  of  the  Plain- 
tiffi  in  error  to  say  it  was  not  competent  to  the 
party  to  go  into  this  question.  The  learned  Judge 
has  added,  in  support  of  this  argument,  **  Suppose 
he  could  not  sell ;  what  is  he  to  do  ?''  He  would 
be  justified,  there  being  no  buyers :  he  is  not  bound 
**  to  sell ;"  but  the  learned  Judge  knows,  if  that  was 
the  case,  he  must  have  specially  returned  that 
fact ;  he  must  have  said,  I  have  taken  the  goods, 
and  they  remain  in  my  hands  for  want  of  buyers. 
There  cannot  be  a  stronger  circumstance  to  show, 
that  all  that  is  stated  upon  the  record  is  most  ma- 
terial to  show  that  the  sheriff  has  not  done  his 
duty.  I  take  that  to  be  a  principle  of  law,  not 
confined  to  cases  of  this  sort,  but  extending  over 
a  large  surface^  Suppose  a  person  commits  a 
felony,  and  another  persodHindicts  him  ;  though  his 
motives  are  most  malicious,  still  if  the  man  has 
committed  the  felony,  he  is  justified  in  doing  that 
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which  id  dooe,  tbougb  noionetwauId^mppMnBeQC 
the  .motive.  But  the  motive  is*  not  to  be  enqidted^ 
into^iimless  thene  is  no  foundation  for  thejprDpeBd*/ 
iog.  But  what  ia  the  distinctuna  in  the  oases>mei^. 
tioned  ?  It  is  this,  *^  that  in  all  those  cases  tke  wot] 
had  completely  justified  the.  party  3 in  alLtbat^Jie^ 
had  done«:  If  it> could  be.  shown  thafa  the.sheriffi 
was /justified  ia  all  ho  had  done  by  1. this ;'Wiitl^ 
then  tiiese  cases  would  bear  upon  it;  and  thtaghq 
L  should  have  lamented  it^;  the  majority  of  thai 
Judges  would  have  b^en  againsttheflaintiffi^  indb 
upon;  their  autborityil  should' 'have  advised  yoin 
Lordships  to  set  aside  this  ijudgment«ij  iButyiifiJb 
havQ  taken;  ai  correct  fview  of.  this  oise^  thet  ahfafifij 
was  not'justiiied  in  alXhe  haddoneu'r  There^waasK 
great  deal  of  that  which  he  haacdone^^^^the^Baoab 
important  part  of  .his  act8***4altogi^ther.unwaiiranfr) 
ed  by  any  auUiority  given  to  .him  by  i the  'Writu 
That  iwrit  told  him  to  enter  And  baslat>  possession .  o£ 
the  goods :  that  he  did ;  but  immediately  after  the 
entered^  >he  put •  those. goods  •  directly! Kinder nthii 
control  of  other  persons^  wiiom*  he  <  ou^t  >  ikoti  tor 
ha vi^  (permitted  to  have  had  the  control  o^ec  theoolj 
'  This  .case  is  mot  like  the  cases  advectted' (to,  ibev 
cause -in  those  cases  the  party  had'aii:Juidianly«ita[ 
cover  ihim  in  whatever  he  did,* though  hie  .evmi 
cisefl  tbei  authority  with  .improper  motives  9  lifattt:  hi 
thtacase^  although  the  motives  were  •  uaqQestionk 
ably  as  bad  as  they  oould  be^  the  sherifi*  iteaiunoli 
justitied  by  any  thing  contained  in  the  ;if  i^t  -M 
doing  whatlie  has  donek>  >  :  •'  *  t.iiif.  ([//<.»  yni 
The  next  question  is,  ;whether  you  will  add/iMgv 
thing  to  the  affiirmance  of  that  j  udgmeiit  i?;  It*  ip  h^ 
possible:  that  your  Lordships  could  appcoViO  of  jtibe 
conduct  fof  Hopiey  andLingfaam,  in  dealui^iv&th 
this  property  as  theirs^  after  they  had  caused  this 
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wnt ' «iKt (exeobtion  to  be  issued)  if  yob  eanupk^v 
prove  ioftbi  conduct  of  a  merchant  of  London- 
attempting  to  get  hold  of  this  property- by  ^  cheat-' 
iBg'(f(H:>  no  softer  name  can  be  applied  taiit)  the 
party  eiltitled  to  the  freight  of  his  ship,  iby  which 
those  goods  were   brought  to  England,    and  by 
ivfaioh  a  value  was  given  to  them  (for  the  goods 
were  of  trifling  value  in  New  South  Wales  com*^- 
pared  with  their  value  in  England) ;  if  it  is  possible 
that  any  Noble  Lord  can  approve  of  the  conduct 
of  a  British  merchant,  attempting  to  get  the. be^ 
nefit  of  the  labour  of  others  and  at  their  expense^ 
without  making  a  proper  return  for  it,  then-  this: 
jiidgment  will  be  simply  affirmed.     But  I  am  per-* 
auaded  that  this  country  is  indebted- for  the  state 
of  its  commerce  to  the  confidence  that  is  reposed  in: 
theintegrity  of  British  merchants,  and  that  the  com^ 
merce  will  no  longer  continue  in  that  flourishing 
states  if  that  confidence  should  ever  be  withdrawn! 
'' L I !  therefore  submit  to  your  Lordships,  that'  it  4^ 
fit  that  in  all  cases  in  which  conduct  comes  under 
your  Lordships'  consideration  tending  to  destroy 
that: (Confidence,   your  Lordships  should  mark  it 
vrith  your  disapprobation ;  and  I  say  again,  if  the 
learned  Judge  to  whom. I  have  alluded,   and  of 
¥;iiom  I  can  never  speak  but  with  respect   and 
affection,  .could  have  entertained  any  doubt  upon 
the  justice-  of  the  case,  I  would  not  have  recomi- 
mended  your  Lordships  to  have  given  costs  f  bcit^ 
being  persnaded  that  that  is  «not  soi,  and  putting 
my  own  authority  out  of  the  question^  but  standings 
upon  the  authority  of  a  great  majority  of  the  learned 
«^dg0s(y  and  under  all  the  circumstances  of  the 
ei0e»'I  recommend  to  your  Lordships  to  affirm  ^e 
judgtnent^  and  to  affirm  it  with  S00£  costs,  i^  ^  x 

Judgment  affirmed,  with  200/.  costs.  . 
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ENGLAND. 

(court  of  chancery.} 

Thomas  Cadell        ...     Appellant; 

A.  Palmer,   C.  C.  Edridge,  H.  " 
Bengouoh,   H.  Ricketts,  the 
younger,    R.    Ricketts,    the 

younger,  W.  I.  Okely,  and  A.  I  ^  ,    , 

1?    I.-   ti/r        J  A    n  > Respondents. 

£.,  his  Wife,  and  A.  Ricketts,  ■        ^ 

'J 

the  younger,  W.  P.  Lunell, 
J.  E.  Lunell,  G.  Lunell,  S. 
Bengouoh,  and  G*  Bengough  J 

A  will  devising  land,  &c.  to  trustees  upon  trusts,  for  accumu- 
lation during  twentj-one  years,  without  reference  to  the 
minority  of  any  described  person,  or  any  of  the  purposes  of 
marriage ;  and  also  creating  a  term  in  the  trustees  for  120 
years,  if  twenty-eight  persons  named,  or  any  or  either  of 
them  should  so  long  live ;  many  of  tfhe  persons  named  being 
unconnected  with,  and  taking  no  benefit  under,  the  trusts ; 
with  a  term  in  gross  of  twenty  years,  upon  trust,  after  the 
expiration  of  the  terms  of  120  years  and  twenty  years,  de- 
terminable as  before  provided,  that  the  trust  estates  should 
be  conveyed  by  the  trustees  to  such  person  as  would  be 
entitled  to  the  same,  by  purchase  or  descent*  for  the  first 
or  immediate  estate  for  life,  in  tail  or  in  fee  in  the  same  trust 
estates,  as  if  they  had  ^ by  the  will  been  devised,  &c.  to  the 
use  of  G.  B.  (a  nephew  of  the  testator)  for  life,  remainder 
to  his  sons  successively  in  tail  male,  with  similar  remainders 
to  other  nephews  and  nieces  upon  the  like  limitations ;  with 
a  declaration  that  the  person  to  whom  the  conveyances 
should  be  made  should  have  such  estate  as  he,  &c.  would  be 
entitled  to  take  under  the  limitations,  if  they  had  been  made 
by  the  will ;  with  the  like  remainders  over,  &c. ;  and  that  no 


ENRY  BENGOUGH,  by  his  will,  dated  the 
^h  of  April,  1818,  and  duly  executed,  charged  all 
is  real  and  personal  estates  with  an  annuity  of 
^a»<XX)/.  to  his  wife  j  aria  after  the  decease  of  his 
ife  (to  whom  he  gave  a  life  interest  in  a  house 
d  premises  in  Saint  James's  Square),  devised  the 
messuage  or  tenement,  gardens,  or  out-let  land, 
oach-houses,  stables,  buildings,  and  premises,  unto 
e  Rev.  Charles  Lucas  Edridge,  doctor  of  divinity 
since  deceased),  and  to  the  Respondent,  Arthur 
^^almer  the  younger,  and  the  Rev.  Charles  Cadell 
Edridge,  and  to  Gejprge  Wright,  banker,  their  heirs 
and  assigns ;  to  hold  the  same  hereditaments  unto 
and  to  the  use  of  the  said  Charles  Lucas  Edridge, 
Arthur    Palmer,    Charles    Cadell    Edridge,    and 
George  Wright,  their  heirs  and  assigns^  for  ever ; 
upon  trust,  that  his  trustees,  or  the  survivors  or 
survivor  of  them,  or  the  heirs  of  such  survivor, 
should    at    any   time  within    seven    years    after 
the  decease  of  his  wife,  or  as  they  or  he  should 
think  fit  and  proper  and  most  advantageous,  sell 
and  dispose  of  the  same  messuage  or  tenement, 
gardens,  ground,   or  out-let  land,  coach-houses, 
stables,  buildings,  offices,  and  hereditaments,  either 
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person  should  be  entitled  to  a  vested  estate  or  any  other        168S. 
than  a  contingent  interest  until  the  expiration,  or  other       *^i  ^^w^ 
sooner  determination  of  the   120  years,  determinable,  &c^        cadsll 
and  twenty  years. 
HTdd,  that  the  will  was  valid,  by  way  of  executory  devise,  both 
as  to  the  trust  for  accumulation  under  the  39  &  40  Geo.  3., 
and  also  as  to  the  limitations  to  take  effect  at  the  expiration 
of  the  lives  named,  and  twenty-one  years  absolute  as  a  term 
in  possessbn,  without  reference  to  infancy  or  minority. 


-»   • -I  ■  • 
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by  public  auction  or  private  contract :  And  he  di- 
rected, that  the  monies  to  arise  from  the  sale  ot 
V         sales  of  the  hereditaments  so  devised  should  sink 
into  and  become  and  compose  part  of  his  g^nliid 
personal  estate,  by  hihi  therein-after  bequeathed; 
and  be  paid,  applied,  and  disposed ,  of  upotl  the 
trusts  and  for  the  intents  and  purposes  therein-after 
declared  and  expressed,  or  referred  to,  concemiij^ 
the  same :  And  he  also  declared  and  directed,  that 
after  the  decease  of  his  said  wife,  and  in  the  mean 
time  until  the  hereditaments  should  be  so  sold  and 
disponed  of,  the  rents  and  profits  thereof  should 
be  paid  and  applied  to  and  for  the  benefit  of  such 
person  and  persons  as  should,  under  and  by  virtue 
of  the  will  and  the  trusts  therein-after  declared,  be 
entitled  to  the  dividends,  interest,  and  income  o: 
the  monies  arising  or  to  be  produced  from  sucIl.: 
sale  of  the  same  hereditaments,  in  case  such  sal 
and  disposition  had  been  then  actually  made,  an 
in  the  same  shares  and  proportions :  And  the  tes — 
tator  gave  and  devised  unto  the  said  Charles  Luc 
Edridge,  Arthur  Palmer,  Charles  Cadell  Edridge 
and  Geotjge  Wright,  his  mansion-house  called  Per 
Park,  &c.,  arid  all  the  messuages,  farms,  lands;  an 
hereditaments  which  he  had  contracted  for  an 
agreed  to  purchase,   and  which  might  not  hav^ 
befen  conveyed  to  him  at  the  time  of  his  decease   5 
and  the  benefit  of  such  contract  and  contriacts 
spectively,   and   all   other  the  messuages,  farms 
lands,  hereditaments,  and  real  estates  whatsoever 
and  wheresoever  situate,  lying,  or  being,  belongiri 
to  him,  either  at  law  or  in  equity,  or  over  whicl^"- 
he  had  any  power  of  appointment  or  other  dispo^ — 
sitioti,  or  in  which  he  had  any  devisable  estate  omt 
interest,  &c.  to  hold,  &c.  unto  and  to  the  use  o^ 
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thetn  t^e  said  Charles  Lucas  Edridge,  Arthur  .PaU      }^^ 

flier,  Charles  Cadell  Edridge,  and  George  Wrigh^ 

theu*  heirs  and  assigns  for  ever,  upon  trusty  as  to 

Pen  F^rk  House,  to  permit  his  wife  to  occupy  this 

same  during  her  life ;  and  after  her  decease,  out 

of  the  rents  of  his  trust  estates,  to  paj  an  annuity 

ofSOOL  to  his  nephew,  George  Bengough,  for  life^ 

suid  200L  a  year  to  his  nephew,  Henry  Bengoughu 

^nd,  **  subject  to  the  payment  of  the  said  several 

"  annuities,and  other  wise  subject  as  therein-befone 

*j^  qientioned,  upon  trust,  that  the  trustees  for  thp 

^  timp  being  of  the  said  testator's  said  will,  should^ 

**from  time  to  time  during  the  term  of  twenty-on^ 

*  *  years,  to  be  computed  from  the  day  of  his  dcr 
'^  ,cease,.  collect  and  receive  tlie  rents,  issues,  and 
'^  profits  of  all  and  singular  his  said  real  estates^  so 
'  ^  devised  to  them  in  trust  as  aforesaid,  and  (^ubt 

*  J^ct  to  the  payment  of  the  said  annuities  of  400QA» 
^  SpO/.,  and  ^00/.,  or  such  of  the  said  annuities 
^  ^s  should  fron^  time  to  time  be  subsisting  during 

*  the  said  term  of  twenty-one  years)  should  froip 

*  time^to  time,  during  the  continuance  of  the  said 

*  term  of  twenty-one  years,  lay  out  and  Invests  tl^e 
^  iQonies.to  arise  from  such  rents,  issues,  and  prQ«i 
'^  fits  in.  the  purchase  of  freehold  estates  of  inlie?^ 
^^  ritance  in  fee-simple  in  England,  when  and  as 
^^  often  as  there  should  be  a  surplus  inhand^sing 

**  from  the  receipt  and  collection  of  such  rents,  ^Sr 
^^  sues»  and  profits  amounting  to  the  sum  of  1500/,, 
**  after  paying  and  keeping  down  the  annuity;. of 
*^  4fiOL  to  his  wife,  either  out  of  the  rents  .  of  his 
^^xefH  estates,  or  out  of  the  dividends,  interest^  and 
'*  iucpm,e  of  his  personal  estate,  or  out  of  both .  of 
<<  tl^ose  funds  i  and  also  after  paying  and  li;eeping 
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1898.  '<  down  the  annuities  ofSOOL  and  200/.  out  of 
'*  rents  of  his  real  estates:" — And  the  testator 
rected  that  such  freehold  estates  of  inheritanci 
to  be  purchased  by  his  trustees  as  aforesaid,  shoi 
from  time  to  time»  be  conveyed  and  assured  u 
and  to  the  use  of  the  trustees  for  the  time  beioj 
his  will,  upon  such  and  the  same  trusts,  and  to  s 
for  such  and  the  same  ends,  intents,  and  purpa 
and  subject  to  such  and  the  same  powers,  proviM 
and  conditions  as  were  therein-after  limited, 
pressed,  declared,  and  contained  of  and  concern 
all  and  singular  the  several  messuages,  lands,  te 
ments,  estates,  and  hereditaments,  by  him  then 
before  given  and  devised,  unto  and  to  the  use 
them,  the  said  Charles  Lucas  Edridge,  Arthur  I 
mer,  Charles  Cadell  Edridge,  and  George  Wrig 
their  heirs  and  assigns :  And  he  directed  that 
trustees  for  the  time  being  of  his  said  will,  shoi 
never  permit  a  larger  sum  than  500/.  arising  fr 
the  receipt  of  the  rents  and  profits  of  his  said  i 
estates,  to  remain  at  any  one  time  in  the  hands 
any  bankers ;  but  that  when,  and  as  oflen  as  th* 
should  be  the  sum  of  5001.  in  hand,  the  sa 
should  be  laid  out  and  invested  in  the  purchase 
3  per  cent  consolidated  Bank  Annuities,  in  1 
names  of  the  trustees  for  the  time  being  <^ 
will,  until  a  convenient  purchase  or  convenii 
purchases  could  be  found,  or  until  a  sufficient  si 
of  money  should  be  accumulated  to  make  a  pro] 
purchase  or  proper  purchases:  And  he  dired 
that  the  interest,  dividends,  and  income  of  su 
3  per  cent  consolidated  Bank  Annuities,  shou 
during  the  said  term  of  twenty-one  years,  and 
longer^  accumulate  in  the  same  manner,  and  ; 
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5    8ame  purposes,  as  the  rents  and  profits  of  the      }^^^^ 
l1  estates,  so  to  be  purchased,  were  by  him  di- 
Hked  to  accumulate:  And  as  to,  for,  and  con« 
rzaaing  all  the  said  trust  estates  and  hereditaments, 
Jjy  him  thereby  devised  to  the    said  Charles 
Eoas  Edridge,  Arthur  Palmer,  Charles   Cadell 
iridge,  and  George  Wright  (except  his  mes- 
and  hereditaments  in  St.  James's  Square), 
trust,  that  they  and  the  trustees,  for  the  time 
ing  of  his  will,  should  retain  and  stand  and  be 
nsessed  of  his  said  trust  estates,  during  the  term 
*  ISO  years,  to  commence  and  be  computed  from 
i  death,  and  fully  to  be  complete  and  ended,  if 
8  nephews,  George  Bengough  and  Henry  Ben- 
Wgh,  his  nephew  James   Bengough,    his  great 
Bphews  Henry  Rickettsthe  younger,  and  Richard 
^clcetts  the  younger,  his  niece  Ann  Elizabeth 
ieogough,   his    great  niece    Ann   Ricketts  the 
outiger,   the  ten  children  then  living  of  the  said 
"barles  Lucas  Edridge,  whose  names  were  (here 
l^l^nk  was  left  in  the  will),  and  the  eleven  children 
^di  living  of  the   said   Arthur   Palmer,   whose 
•naes  were   Julia   Palmer,  *  George   Washington 
*ln[ier,  Isabella  Palmer,  Henry  Andrews  Palmer, 
'i^abeth  Palmer,  Frederick  Palmer,  Helen  Palmer, 
tliur  Hare    Palmer,    Charles    James    Palmer, 
^'Hian  Palmer,  and  Mary  Ann  Palmer,  or  any  of 
^er  of  his  said  nephews  and  niece,  and  great 
^liews  and  great  niece,  or  any  or  either  of  the 
^   several  children  of*  the  said  Charles  Lucas 
^tidge  and  Arthur  Palmer,  should  so  long  live ; 
^^  also  during  the  term  of  twenty  years,  to  be 
^^^puted  from  the  end,  expiration,  or  other  sooner 
^t3<ermination  of  the  said  term  of  120  years,  de- 
'^^^Qinable  as  aforesaid ;  nevertheless  in  trust  for 
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18SS.  tl\e  person  and  persons  therein-afler  mentioned,  anc 
for  the  respective  times  therein-after  expressed, 
(that  is  to  say),  upon  trust  for  his  said '  nephew 
George  Bengough,  for  a  term  of  ninety-nine  years, 
if  he  should  so  long  live,  and  the  said  terms  pj 
ISO  years,  determinable  as  aforesaid,  and  twenty 
years,  or  either  of  them  should  so  long  continue. 
And  from  and  afler  the  expiration,  or  other  sooqyei 
determination  of  the  said  term  of  ninety-nine  yearsi 
determinable  as  aforesaid,  then  in  trust  for  the  firsts 
second,  third,  fourth,  fifth,  sixth,  and  all  andeveiy 
other  and  subsequent  born  son  of  the  same  Geoige 
Bengough,  severally  and  successively,  according 
to  the  priority  of  their  births ;  and  after  the  deter- 
mination of  the  estate  and  interest  of  each  of,  the 
same  sons  respectively,  and  also  as  the  circuni« 
stances  of  the  case  should  require  after  the  deter- 
mination of  the  estate,  of  any  person  taking  froqi 
time  to  time  under  or  as  answering  the  description 
of  heir  male  of  his  body,  in  trust,  for  the  person 
who,  for  the  time  being,  and  from  time  to  time^ 
should  answer  the  description  of  heir  male  of  hi^ 
body,  or  who,  in  case  of  the  death  of  his  parent,  if 
such  death  had  taken  place,  would  be  heir  male  of 
his  body,  under  an  estate  tail  limited  to  the  same 
son,  and  the  heirs  male  of  his  body,  to  hold  to  tfie 
same  son  or  person  respectively  for  a  term  of  ninety- 
nine  years,  if  the  same  son  or  person  respectively, 
should  so  long  live  ;  and  the  said  terms  of  120  years, 
determinable  as  aforesaid,  and  twenty  years,  or 
either  of  them,  should  so  long  continue,  every 
elder  of  the  same  sons,  and  the  person  who  for  the 
time  being,  and  from  time  to  time,  should  answer, 
or  who  in  case  of  the  death  of  his  parent,  if  such 
death  had  taken  place,  would  answer  the  descrip-f 
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liiOD  of  heir  male  of  his  body,  to  be  prefferrcd       ISSB*. 
WbfB  every  younger  of  the  same  sons,  and  the 
penim  who,  for  the  time  being,  should  answer,  or         f^ 
flicaseof  the  death  of  his  parent,  if  such  death 
hud  taken  place,  would  answer  the  description  of 
6eir  tni^  of  his  body/' 

'  The  testator  then  proceeded  to  declare  several 
AiKceasive  trusts  of  the  estates,  during  the  said 
C^nns  of  ISO  years,  determinable  as  aforesaid^  and 
t?wehtj  years,  in  favour  of  his  nephews  Henry  Ben- 
^eoj^  ^tid  James  Bengough,  his  great  nephews 
enry  Ricketts  the  younger  and  Richard  Ricketts 
e  younger,  his  niece  Ann  Elizabeth  Beogoughi 
d   his  great  niece  Ann  Ricketts  the  younger^ 
*  iCiipectivety,  and  their  respective  first  and  other 
[uent  bom  sons,  and  of  the  persons  who  for 
ttkne  being  should  be,  or  who,  in  case  of  the 
-of  their  respective  parents,  would  be,  heirs 
of  such  sons  respectively j  similar  to  the^ 
herein-before  stated  to  have  been  declared  in* 
4iVbi!ir  of  the  said  George  Bengough,  and  his  first         f 
d  other  subsequent  bom  sons,  and  of  the  person 
hd,  for<the  thne  being,  should  be;  or  who^in  easel 
tbQ  death  of  his  parent  would  be,  heir  male  of 
body  of  each  of  the  same  sons  respectivelyj  &ci' 
-^-^tad'from  and  after  the  determination  of  the 
"^^aid'ti^sts,  then  in  trust  for  the  person  or  pei^sons- 
^respedtively,  who,  for  the  time  being,  and  from< 
thne  to  time,  should  answer  the  description  of  his 
the  said  testator^s  heir  or  right  heirs  at  lawi^i  and> 
ifi'4here  should  be  more  than  one  in  the  same 
pM^  'Shares;  audi  proportions^  as  they  would  be* 
tntxcled  to  a  real  estate  descending  from  him  tfae^ 
slid  testator,  as  the  first  purchaser  thereof^  and 
vasthftgj  in   him  -  or  them  as  his  rigbfc  iheixs ;    tAi 

VOL.  VII.  p 
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183S.  hold  to  the  same  person  or  persons  respectively,  if 
more  than  one,  as  tenants  in  common,  as  to  each 
of  the  same  persons  respectively,  for  a  term  of 
ninety-nine  years,  if  the  same  person  should  so 
long  live,  and  the  said  terms  of  120  years  deter* 
minable  as  aforesaid,  and  twenty  years,  or  either 
of  them,  should  so  long  continue. 

The  testator  then  directed  that  each  of  the 
said  terms  of  ninety-nine  years,  determinable  as 
aforesaid,  should  commence  and  be  computed  fhm 
the  time  when  the  pereon  or  persons  respectively 
to  whom  the  same  terms  were  limited,  should  be^ 
come  entitled  to  the  income  of  all  or  any  part  of 
the  said  trust  estates,  under  the  limitations  or  trusts 
therein-before  contained :  And  further,  that  in  case 
the  limitations  or  trusts  therein-before  contained, 
to  or  in  favour  of  persons  unborn,  could  not  take 
effect  precisely  in  the  order  in  which  they  were 
directed  to  take  place,  and  there  should  conse- 
quently be  any  suspension  of  the  beneficial  owner- 
ship, by  reason  that  the  persons  entitled  to  take 
under  the  same  limitations  or  trusts  should  not  be 
then  born,  then  and  in  that  case  he  directed  that 
the  income  of  his  said  devised  trust  estates  should, 
during  such  suspension  of  ownership,   belong  to 
and  be  enjoyed  by  the  person  or  persons  for  the 
time  being  entitled,  or  who,  in  case  there  had  not 
been  such  suspension  of  ownership,  would  for  the 
time  being,  and  from  time  to  time,  have   been 
entitled  to  the  next  estate  in  remainder ;  subject 
nevertheless  to  the  right  of  any  person  or  persons 
to  be  afterwards  born,  and  who  would  have  been 
entitled,  under  any  prior  limitation  or  trust,  to 
receive  the  income  of  his  said  trust  estates  from 
his,  her^  or  their  actual  birth  or  respective  births. 
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And  he  directed,  that  from  and  after  the  expinu       isss. 
tion,  or,  which  should  first  happen,  other  sooner 
determination  of  the  said  terms  of  120  years,  deter-  » 

minable  as  aforesaid,  and  twenty  years,  his  said 
trust  estates  should  be  settled,  conveyed,  and  as* 
sured  by  his  then  trustee  or  trustees  thereof,  to  and 
upon  such  person  or  persons  as  would  at  that  time 
be  entitled  to  the  same,  either  by  purchase  or  by 
descent,  for  the  first  or  immediate  estate  or  estates 
for  life,  in  tail  or  in  fee,  in  the  same  trust  estates, 
if  the  siune  trust  estates  had  by  his  will  been  de- 
vised, settled,  or  assured  in  manner  and  to  the 
effect  following  (that  is  to  say) :  to  the  use  of  his 
nephew  the  said  George  Bengough  and  his  assigns 
for  life,  with  remainder  to  his  first  and  other  sons 
successively,  according  to  the  priority  of  their 
births,  in  tail  male;  with  remainder  to  the  said 
testator's  nephew,  Henry  Bengough,  and  his  as- 
signs^ for  his  life,  with  remainder  to  his  first  and 
0ther  sons  successively,  according  to  the  priority  of 
their  births,  in  tail  male ;  with  similar  remainders 
in  succession  to  his  nephew  James  Bengough,  and 
his  great  nephew,  Henry  Ricketts  the  younger,  his 
great  nephew,  Richard  Ricketts  the  younger,  his 
niece,  Ann  Elizabeth  Bengough,  his  said  great 
niece,  Ann  Ricketts  the  younger,  and  their  sons 
respectively,  &c. 

And  he  further  directed,  that  the  person  or  per- 
sons to  whom  such  conveyances  should  be  made^ 
should  have  such  estate  in  the  said  trust  estates  as 
be,  8he»  or  they  would  at  that  time  be  entitled  to 
take  under  the  said  limitations,  if  the  same  limita^ 
tions  had  been  actually  made  by  his  will,  with  the 
same  or  the  like  remainders  over  as  if  the  said 
trust  estates  had  been  devised  by  hi»  will  in  manner 
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1833.  aforesaid,  or  as  near  thereto  as  might  be,  aiid  the 
circumstances  of  the  case  and  the  rules  of  Jaw 
^^^  and  equity  would  permit;, yet,  nevertheless,  he 
directed  and  declared,  tjiat  no  such  person  should 
have  or  be  entitled  to  a  vested  estate,  or  any  other 
than  a  contingent  interest,  until  the  expiration,  or, 
which  should  first  happen,  the  sooner  determina^ 
tion  of  the  terms  of  120  years,  determinable  as 
aforesaid,  and  twenty  years. 

And  he  declared,  that  such  limitations  were  in- 
troduced into  his  said  will  only  for  the  purpose  of 
ascertaining  the  objects  to  whom  such  conveyances 
should  be  made,  and  not  for  the  purpose  of  making 
any  immediate  devise  or  gift  to,  or  raising  any  imme- 
diate or  present  estate  by  way  of  trust  or  otherwise 
for  them  ;  on  the  contrary  thereof  he  directed,  tbat 
during  the  said  terms  of  120  years,  determinable  as 
aforesaid,  and  twenty  years,  no  person  or  persons 
should  be  entitled  at  law  or  in  equity  to  any  bene- 
ficial estate  of  and  in  his  said  trust  estates,  or  the 
income  thereof,  by  way  of  vested  interest,  for  any 
longer  period  than  ninety-nine  years,  determinable 
as  therein-before  was  mentioned.  And  that  in 
the  events  and  in  the  mode  therein-before  ex- 
pressed,  heirs  or  heirs  of  the  body  should  be  en- 
titled to  take  in  the  first  instance,  and  as  purchasers 
in  their  pwn  right;  and  afler  giving  a  power  to 
the  trustees  to  change  the  chattel  interest  for 
ninety-nine  years,  of  any  nephew,  &c.  to  an  estate 
of  freehold,  for  life,  &c.  he  gave  and  bequeathed 
unto  the  said  Charles  Lucas  Edridge,  Arthur  Palmer, 
Charles  Cadell  Edridge,  and  George  Wright,  their 
executors  and  administrators,  all  the  rest,  residue^ 
and  remainder  of  his  stocks,  funds,  monies,  mort- 
gages, and  securities  for  money,  and  all  other  his^ 
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goods,  chattels,  and  personal   estate  and  effects       18S3. 
whatsoever  and  wheresoever,  and  of  every  nature, 
kind,  sort,   and  denomination   soever,   which   he  ^• 

should  be  possessed  of,  interested  in,  or  entitled 
unto,  or  which  should  be  due,  owing,  or  belonging 
to  him,  at  the  time  of  his  decease,  not  by  him 
therein-befbre  disposed  of  (subject  to  the  payment 
of  his  just  debts,  and  funeral  and  testamentary 
charges  and  expenses,  and  the  sevei'al  legacies  and 
bequests  by  him  in  and  by  his  said  wilt  given  and 
bequeathed  as  aforesaid),  upon  trust,  nevertheless, 
that  the  said  Charles  Lucas  Edridge,  Arthur  Palmer, 
Charles  Cadell  Edridge,  and  George  Wright,  and 
the  survivors  and  survivor  of  them,  and  the  exe- 
cutors and  administrators  of  such  survivor,  and 
the  trustees  for  the  time  being  of  his  M^ill,  should' 
either  continue  his  monies  in  and  upon  the  stocks, 
funds,  mortgages,  or  other  securities,  in  or  upon 
which  the  same  should  be  invested  or  placed  at  his 
decease,  or  call  in  and  collect  and  receive  the  same, 
and  sell  and  convert  into  money  all  such  part  and 
parts  of  his  said  residuary  estate  and  effects  as 
should  not  consist  of  money,   or   securities  for 
money.    And  he  ordered  and  directed,  that  during 
the  term  or  period  of  twenty-one  years,  to  be  com- 
puted from  the  day  of  his  decease,  the  trustees  for 
the  time  being  of  his  will  should  receive  the  divi- 
dends, interest,  and  annual  income  of  all  his  said 
residuary  estate  and  effects,  and  from  time  to  time, 
during  such  term  of  twenty-one  years,  place,  lay 
out,  and  invest  all  such  dividends,  interest,  and  in- 
come, and  the  accumulations  of  and  upon  the  same 
dividends,  interest,  and  income,  in  the  names  of 
the  trustees  for  the  time  being  of  his  will,  either 
in  the  purchase  of  three  per  cent,  consolidated 
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1833.       bank  annuities,  or  upon  mortgage  or  mortgages  of 
freehold  manors,  messuages,  lands,  tenements,  or 
^_       hereditaments,  to  be  situate  within  Great  Britaiii> 
of  a  clear  and  indefeasible  estate  of  inheritance  ia 
fee  simple,  as  they  should  think  proper,  as  an  ac* 
cumulating  fund,  in  addition  to  and  in  order  to 
increase  the  principal  of  his  said  residuary  estate 
and  effects,  during  such  term  or  period  of  twenty* 
one  years ;  and  should,  with  all  convenient  speed, 
from  time  to  time,  during  the  said  term  or  period 
of  twenty*one  years,  lay  out  and  invest  all  his  resi- 
duary estate  and  effects,  and  all  accumulations  and 
increase  thereof,  in  purchases  of  freehold  manors, 
messuages,  lands,  or  hereditaments,  of  an  estate  of 
inheritance  in  fee  simple,  in  some  convenient  place 
in  England  or  Wales,  when  and  as  often  as  eligiblt 
purchases  should  arise ;  which  estates  so  to  be  pur* 
chased,  should  be  conveyed  and  assured  unto  and 
to  the  use  of  the  said  Charles  Lucas  Edridge, 
Arthur  Palmer,  Charles  Cadell  Edridge,  and  George 
Wright,  their  heirs  and  assigns,  or  the  trustees  fbr 
the  time  being  of  his  will,  to,  for,  and  upon  such 
and  the  same,  and  the  like  trusts,  estates,  uses,  in* 
tents,  and  purposes,  and  under  and  subject  to  such 
and  the  same,  or  the  like  powers,  provisos,  charges^ 
conditions,  restrictions,  and  limitations  as  were  by 
him  therein-before  created,  limited,  or  declared  of 
and  concerning  his  said  estates,  messuages,  land^ 
and  hereditaments,  by  him  therein-before  devised 
to  them  the  said  Charles  Lucas  Edridge,  Arthur 
Palmer,  Charles  Cadell  Edridge,  and  George  Wright; 
in  trust,  as  therein-before  mentioned  and  expressedi 
or  as  near  thereto  as  the  deaths  of  parties,  the  change 
of  interests,  and  other  circumstances  and  contin- 
gencies, would  admit :  And  the  said  testator  di- 
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reeled  the  trustees  for  the  time  being  of  his  said       1833. 
will,  to  lay  out  and  invest  the  said  residuary  per- 
sonal  estate,  and  the  accumulations  and  income  »• 

arising  therefrom,  during  the  said  term  or  period 
of  twenty-one  years,  in  such  purchases  aforesaid, 
as  often  as  they  shall  have  2000/.  in  hand,  and 
suitable  and  proper  purchases  should  ofier,  which 
in  their  judgment  and  discretion  they  should  think 
ought  to  be  made. 

He  appointed  Charles  Lucas  Edridge,  Arthur 
Palmer,  Charles  Cadetl  Edridge,  and  George 
Wright,  to  be  executors  in  trust  of  his  will. 

The  testator  died  on  the  10th  of  April,  1818, 
without  having  revoked  or  altered  his  will ;  leaving 
George  Bengough,  his  heir  at  law,  and  Henry 
Bengough,  James  Bengough,  Henry  Ricketts  the 
younger,  Richard  Ricketts  the  younger,  Ann  Eli- 
zabeth Bengough,  and  Ann  Ricketts  the  younger, 
and  bis  widow,  Joanna  Bengough,  and  Charles 
Lucas  Edridge,  Arthur  Palmer,  Charles  Cadell 
Edridge,  and  George  Wright  surviving.  Ann 
Ricketts,  widow,  the  testator's  sister,  was  his  only 
next  of  kin  at  the  time  of  his  death ;  and  the  said 
Ann  Rickettjs,  and  the  testator's  widow,  and 
George  Bengough,  and  his  brothers  and  sister, 
were  the  only  persons  entitled  to  distributive  shares 
of  the  testator's  personal  estate,  in  case  he  had  died 
intestate. 

Shortly  after  the  death  of  the  testator,  Charles 
Lucas  Edridge,  Arthur  Palmer,  and  Charles  Cadetl 
Edridge,  proved  the  testator's  will  in  the  proper- 
ecclesiastical  court;  but  George  Wright  renounced 
probate  of  the  will ;  and  by  a  deed  dated  the  3d 
day    of   December,    1818,    and    made    between 
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1833.      George  Wright,  of  the  one  part,  and  Charles  Lucas 
Edridge,    Arthur    Palmer,    and    Charles    CadeU 
^'  Edridge,  of  the  other  part,  George  Wright  dis- 

claimed  to  Charles  Lucas  Edi  idge,  Arthur  Palmer, 
and  Charles  CadeU  Edridge,  their  heirs,  executon» 
administrators,  and  assigns,  all  the  real  and  per- 
sonal estate,  mortgages,  securities,  trusts,  poweny 
and  authorities  whatsoever,  by  the  will  given,  de- 
vised and  bequeathed. 

Charles  Lucas  Edridge,  Arthur  Pakner,  and 
Charles  CadeU  Edridge,  jdintly  possessed  them- 
selves of  part  of  the  personal  estates  and  efkcts  of 
the  testator ;  but  Arthur  Palmer  alone  principally 
acted  in  the  affairs  of  the  testator,  and  received 
other  parts  of  the  personal  estate,  to  a  large 
amount ;  and  out  of  the  monies  which  came  to  his 
hands, '  Arthur  Palmer  paid  the  testator's  debts, 
funeral  and  testamentary  expenses,  and  certain  of 
th6  legacies  and  annuities  given  by  his  will ;  and 
aflisr  paying  the  several  legacies  which  remained 
unpaid,  and  setting  apart  sufficient  of  the  personal 
estate  to  answer  the  annuities  payable  thereout,  a 
large  surplus  remained  unapplied. 

Charles  Lucas  Edridge,  Arthur  Palmer,  and 
Charles  CadeU  Edridge,  after  the  death  of  the  tes- 
tator, also  entered  upon,  and  took  possession  o^ 
the  several  real  estates  devised  to  them  by  the  will, 
and  received  the  rents  and  profits  thereof 

Joanna  Bengough,  the  widow  of  the  testator, 
died  on  the  10th  of  June,  1821,  having  first  duly 
made  and  published  her  last  will  and  testament  in 
writing,  dated  the  14th  day  of  December,  1818, 
and  appointed  the  AppeUant,  Thomas  Cadell  and 
Charles  Lucas  Edridge,  executoi^,  who  duly  proved 
the  wiU. 
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Joanna  Bengough  in  her  life-time  received  from       is  S3. 
Arthur  Palmer  her  legacy  of  1000/.,  and  her  an- 
nuity of  4000/. ;   and  after  her  death,  a  propor- 
tionate part  of  the  annuity,  up  to  the  day  of  her 
death,  was  paid  to  her  executors. 

Richard  Ricketts  died  in  the  life-time  of  Ann 
Ricketts,  his  wife,  and  she  died  in  the  month  of 
October,  1819,  having  made  her  will,  and  appointed 
the  Respondents,  W.  P.  Lunell,  J.  E.  Lunell,  and 
George  Lunell,  executors ;  and  they  duly  proved 
the  same  in  the  proper  Ecclesiastical  Court 

The  testator's  nephew,  George  Bengough,  in 
or' as  of  Trinity  Term,  in  the  year  1821,  filed 
his  original  bill  of  complaint  in  the  High  Court 
of  Chancery,  and  it  was  afterwards  amended  by 
an  order  dated  9th  of  April,  1825;  and  such 
amended  bill  was  against  Charles  Lucas  Edridge, 
Arthur  Palmer,  Charles  Cadell  Edridge,  Henry 
Bengough,  James  Bengough  (since  deceased), 
Henry  Ricketts  the  younger,  Richard  Ricketts  the 
younger,  Ann  Elizabeth  Bengough,  and  Ann 
Ricketts  the  younger,  the  Appellant  Thomas 
Cadell,  and  the  said  William  Peter  Lunell,  John 
Evans  Lunell,  and  George  Lunell,  as  Defendants 
thereto,  and  stated  to  the  effect  herein-before 
stated ;  and  also  stated  that,  in  compliance  with 
the  requisition  contained  in  the  testator's  will  for 
that  purpose,  George  Bengough  executed  certain 
deeds  for  conveying  the  property  mentioned  in 
the  said  will  to  the  mayor,  burgesses,  and  com- 
monalty of  the  city  of  Bristol,  according  to  the 
directions  contained  in  the  said  testator's  will^ 
and  prayed  (amongst  other  things)  that  the  said 
testator's  will  might  be  declared  to  be  well  proved, 
and  that  the  trusts  thereof,  so  far  as  the  same 
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1833.       respectively  were  good  in  law,  might  be  decreed 
to  be  carried  into  execution,  and  that  an  account 
^^        might  be  decreed  to  be  taken  of  the  personal 
estate  and  effects  of  the  said  testator  possessed 
and  received  by  the  Said  Defendants,  Charles  Lu* 
cas  Edridge,  Arthur  Palmer,  and  Charles  Cadell 
Edridge,  or  by  any  of  them,  or  by  any  persons  or 
person  by  their  or  any  of  their  order,  or  for  their 
or  any  of  their  use ;  and  that  an  account  might 
also  be  taken  of  the  funeral  and  testamentary  ex^ 
penses,  and  of  the  debts  of  the  said  testator,  and 
of  the  legacies  and  annuities  given  by  his  said  will ; 
and  that  the  personal  estate  and  effects  of  the  said 
testator  might  be  applied  in  a  due  course  of  ad» 
ministration ;    and  tJiat  sufficient  sums  of  money 
might  be  set  apart  to  answer  and  satisfy  the  an- 
nuities given  by  the  said  testator's  will,  except  the 
annuities  of  300/.  and  200/.,  which  were  charged 
upon  the  real  estate  of  the  said  testator  only ;  and 
that  the  clear  residue  or  surplus  of  the  said  tes- 
tator's personal  estate  might  be  ascertained  and 
applied  under  the  directions  of  the  Court,  upon  the 
trusts  of  the  said  testator's  will,  so  far  as  the  same 
were  effectual  in  law ;  and  so  far  as  the  same  were 
ineffectual  in  law,  then  to  such  persons  or  person 
as  would  in  such  case  by  law  be  entitled  thereto; 
and  that  the  Sums  so  set  apart  to  answer  the  said 
annuities  when  and  as  such  annuities  should  re- 
spectively cease  to  be  any  longer  payable,  might 
be  invested  and  applied  upon  the  trusts  of  the  said 
testator's  will,  or  otherwise,  as  therein  aforesaid; 
and  that  an  account  might  be  decreed  to  be  taken 
of  the  real  estates  belonging  to  the  said  testator,  at 
the  time  of  making  his  will,  and  of  his  death,  and 
of  the  sums  of  money  received  by  the   said  De- 
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feodants,  Charles  Lucas  Edridge,  Arthur  Palmer,       1333. 
and  Charles  Cadell  Edridge,  or  by  any  of  them,  or 
by  any  person  or  persons  by  their  or  any  of  their 
order,  or  for  their  or  any  of  their  use,  for  or  in 
respect  of  the  rents  and  profits  of  the  said  real 
estates,  and  that  what  should  be  found  due  from 
them,  on  taking  such  account,  might  be  applied 
upon  the  trusts  of  the  said  testator's  will,  so  far  as 
the  same  were  good  in  law ;  and  that  the  Court 
Would  be  pleased  to  declare  how  far  the  said  trusts 
of  the  real  and  personal  estate  were  good  ;  and  as- 
&r  as  the  said  trusts  might  be  declared  to  be  void, 
tliat  the  said  Plaintiff  might  be  declared  to  be  en- 
titled to  the  real  estate  ;  but  in  case  the  said  trusts 
the  said  will  should  be  considered  valid,  then 
such  of  the  rents  and  profits  of  the  estates  de-* 
to  the  said  trustees  in  possession,  as  accrued 
uring  the  life  of  the  said  Joanna  Bengobgh,  might 
applied  in  the  purchase  of  freehold  estates  of 
beritance  in  England  or  Wales,  and  thie  said  an* 
:=:3uities  of  300/.  to  the  said  Plaintiff,  and  SOO/.  to 
^Die  said  Defendant,  Henry  Bengough,  respectively, 
^^^^light  be  paid  and  satisfied  out  of  the  said  rents 
profits,  and  that  the  residue  thereof  might, 
uring  the  remainder  of  the  said  term  of  twenty- 
"vne  years,  be  also  applied  in  the  purchase  of  free- 
Ihold  estates  of  inheritance  in  England  or  Wales ; 
and  that  such  estates,  when  purchased,  might  be 
conveyed  to  the  trustees  for  the  time  being  of  the 
said  testator's  will,  upon  the  trusts  declared  in  the 
said  will  of  the  said  estates  so  to  be  purchased. 
And  that  when  and  as  often  as  there  should  be  the 
sum  of  1500/.,  arising  from  the  rents  and  profits  of 
the  said  devised  estates,  such  sum  of  1500/.  might 
be  laid  out  in  such  purchases  of  freehold  estates  as 
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1833.  aforesaid,  and  that  the  Plaintiff  might  be  declared 
to  be  entitled  to  the  immediate  possession  and  en- 
joyment of  the  said  estates  so  to  be  purchase!^  for 
the  term  of  ninety-nine  years,  if  the  Plaintiff  should 
so  long  live ;  such  term  to  commence  and  be  com- 
puted from  the  death  of  the  said  testator;  and  that 
in  case  the  said  rents  and  profits  should  not,  as  ;soon 
as  they  amounted  to  1500/.,  be  so  laid  out»  the 
Plaintiff  might  be  declared  entitled  to  the  interest 
and  dividends  thereof,  from  the  time  the  same  rente 
and  profits  amounted  to  ISOOLp  until  the  same 
should  be  so  laid  out  in  the  purchase  of  freehold 
estates  as  aforesaid :  And  that  if  it  should  appear 
that  the  said  Defendants,  Charles  Lucas  Edridge^ 
Arthur  Palmer,  and  Charles  Cadell  Edridge^  had 
already  received  more  than  the  sum  of  15002.  fcom 
the  rents  and  profits  of  the  said  devised  tnist  es^ 
tates,  and  bad  laid  out  the  same  in  the  purchase  of 
freehold  estates,  the  Plaintiff  might  be  declare^)' 
entitled  to  the  possession  and  enjoyment  thereolT 
from  the  time  the  same  estates  were  so  purchased!, 
for  a  term  of  ninety-nine  years,  if  the  said  Plaintiff 
should  so  long  live;  such  term  to  be  computed 
from  the  death  of  the  said  testator ;  or  if  such  sum 
of  1500/.  had  been  so  received  by  the  6aid  DJ^ 
fendants,  Charles  Lucas  Edridge,  Arthur  Palmer^ 
and  Charles  Cadell  Edridge,  and  not  yet  applied  in 
such  purchase,  that  the  said  Plaintiff  might  be  de- 
clared entitled  to  the  interest  and  dividends  which 
had  accrued  on  such  sum,  from  the  time  the  lastr 
named  Defendants  had  received  the  same;  and 
also  to  the  interest  and  dividends  which  should 
accrue  due  thereon,  until  the  same  should  be  laid 
out  in  the  purchase  of  freehold  estates  of  inhe- 
ritance, as  albresaid:   Or  that,  in  case  the  same 
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trusts  were  partly  valid  and  partly  invalid,  then       1833. 
that  proper  directions  might  be  given  for  effectu-      ""^^^^^^ 
ating  such  of  the  trusts  as  were  valid,  and  for  de-  » 

daring  and  effectuating  the  rights  of  the  persons 
entitled  so  far  as  the  trusts  were  invalid  ;  and  that, 
if  necessary,  a  proper  person  might  be  appointed 
to  collect  and  get  in  the  outstanding  personal  estate 
of  the  said  testator,  and  to  collect  and  receive  the 
rents  and  profits  of  the  said  real  estates  of  the  said 
testator,  and  to  manage  the  same,  and  that  all 
necessary  directions  might  be  given  for  that 
purpose. 

The  several  Defendants  appeared  to  the  bill, 
and  put  in  their  respective  answers  thereto. 

The  cause  came  on  to  be  heard  on  the  Slst  day 
of  May,  1823,  before  his  Honour  the  then  Vice- 
Chancellor,  and  it  was  ordered,  that  it  should  be 
referred  to  Mr.  Alexander,  then  one  of  the  Masters 
of  the  Court  of  Chancery,  to  enquire,  and  state  to 
the  Court,  who  was  the  heir  at  law  of  the  testator 
at  the  time  of  his  death,  and  who  was  then  his  heir 
at  law,  and  who  were  his  next  of  kin  at  the  time  of 
his  death,  and,  if  any  of  them  were  since  dead,  who 
were  their  legal  personal  representatives ;  and  for 
the  better  discovery  thereof,  the  usual  directions 
were  given,  and  the  Court  reserved  the  considera- 
tion of  all  further  directions,  and  of  the  costs  of 
the  suit,  until  afler  the  Master  should  have  made 
his  report ;  and  any  of  the  parties  were  to  be  at 
liberty  to  apply  to  the  Court  as  there  should  be 
occasion. 

The  Master  by  his  report  dated  17th  December, 
1823,  made  in  pursuance  of  the  order,  certified  that 
the  plaintiff,  George  Bengough,  the  nephew  of  the 
testatoff  was,  at  the  time  of  his  death,  and  then  was^ 
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183S.  the  heir  at  law  of  the  testator;  and  that  Ann 
Ricketts,  deceased,  the  sister  of  the  testator,  was  his 
^_  only  next  of  kin  at  the  time  of  his  death;  and  that 
the  Respondents  William  Peter  Lunell,  John  Evans 
Lunell,  and  George  Lunell,  her  executors,  having 
duly  proved  her  will  in  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury,  were  then  her  l^al 
personal  representatives ;  and  the  only  persons  wbo^ 
together  with  the  plaintiff,  George  Bengough,  and 
the  defendants,  Henry  Bengough,  James  Ben* 
gough,  and  Ann  Elizabeth  Bengough,  the  children 
of  the  testator's  late  brother,  George  Bengough, 
and  the  Defendant,  Charles  Lucas  Edridgey  and 
the  Appellant,  the  executors  of  Joanna  B&n^ 
gough,  the  widow  of  the  testator,  would,  in  case  of 
intestacy,  have  been  entitled  to  distributive  shares 
of  the  personal  estate  of  the  testator. 

James  Bengough  died  on  the  4th  day  of  De> 
cember,  18S5,  intestate,  leaving  Sarah  Bengough, 
his  widow ;  and  Sarah  Bengough  obtained  letters 
of  administration  of  James  Bengough's  personal 
estate  and  effects,  to  be  granted  to  her  by  and  out 
of  the  proper  ecclesiastical  court. 

George  Bengough  on  the  21st  of  December, 

1825,  filed  his  bill  of  revivor  in  the  Court  of  Chan- 
cery against  Sarah  Bengough ;  and  by  an  order  of 
the  Court,  bearing  date  the  7th  day  of  January, 

1826,  the  suit  was  accordingly  revived. 
Charles  Lucas  Edridge  died  on  the  4th  of  Ja- 
nuary, 1826,  leaving  Arthur  Palmer  and  Charles 
Cadelt  Edridge,  him  surviving ;  and  the  testator's 
niece,  Ann  Elizabeth  Bengough,  intermarried  with 
WiUiam  Ignatius  Okely. 

The  cause  came  on  to  be  heard,  on  further  di- 
rections, before  the  Vice  Chancellor,  and  by  a  de» 


For  the  Appellants,  Sir  Edward  Sugden  and 
Mr.  Lynch. 

For  the  Respondent,  Arthur  Palmer,  Mr.  Pres- 
ton and  Mr.  Wilbraham. 

For  the  Respondent,  George  Bengough,  Mr. 
Fepys  and  Mr.  Piggott. 
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cree  bearing  date  the  24th  of  January,  1827f  it  1838. 
was  declared,  that  the  testator's  will  ought  to  be  ^^J][^^ 
established,  and  the  trusts  thereof  performed  and 
carried  into  execution,  and  the  Court  ordered  and 
decreed  the  same  accordingly  \  and  it  was  amongst 
other  things  ordered,  that  the  Plaintiff's  bill  should 
be  dismissed  out  of  the  Court,  as  against  the  De- 
fendants William  Peter  Lunell,  John  Evans  Lunell, 
George  Lunell,  and  Sarah  Bengough,  and  the  Ap- 
pellant, with  costs,  to  be  taxed  and  paid  as  therein- 
after directed.  And  the  Court  declared,  that 
according  to  the  true  construction  of  the  testator's 
will,  the  Plaintiff  was  not  entitled  to  the  imme- 
diate possession  and  enjoyment  of  the  freehold 
estates,  which  the  testator  had,  by  his  will,  di- 
rected to  be  purchased  with  the  rents  and  profits 
of  the  real  estates,  devised  by  his  will,  and  the 
accumulations  of  those  rents  ;  but  that  the  rents 
of  such  estates  to  be  so  purchased  were,  according 
to  the  true  construction  of  the  will,  subject  to  the 
trusts  for  accumulation  during  the  term  of  twenty- 
one  years,  commencing  from  the  death  of  the  said 
testator. 

This  decree  was  signed  by  the  Lord  Chancellor, 
on  the  31st  day  of  March,  1828,  and  enrolled 
among  the  records  of  the  Court  of  Chancery. 

The  appeal  was  against  the  decree  on  further 
directions. 
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1833.  For  the  Appellants, 

The  trusts  declared  of  the  testator's  persooal 
V.         estate  and  effects,  by  his  will,  are  not  confined 
within  those  boundaries  which  the  law  allows  for 
trusts  of  this  description. 

The  whole  machinery  of  the  will  13  a  fraud  im 
the  rule  of  law*    The  accumulation  is  taken  fi>r 
the  whole  term  of  twenty*one  years  allowed  by. tl^ 
Thellusson  Act,  and  without  reference  to  any  mi* 
nority,  or  any  legitimate  object  of  settlement,  an^ 
it  is  not  until  the  expiration  of  that  term  that  tJofi 
limitations  are  made  to  commence.   Accumulati/90 
and  executory  limitations  were  by  the  law,  as  it 
stood  before  the  Thellusson  Act,  co-extensive; 
but  a  testator  could  not  first  accumulate  for  livos 
in  being  and  twenty-one  years^  and,  then  postppqe 
the  vesting  for  the  like  further  period.    This  is  tk 
Jirst  step.    Then  the  estates  are  devised  to  trus- 
tees for  120  years,  if  twenty-eight  persons  or  any 
or  either  of  them  shall  so  long  live.     These  per- 
sons are  many  of  them   unconnected  with  the 
trusts,    and    the  testator  was  ignorant  of  their 
names.      This  limitation,  however,  is  framed  in 
order  to  create  an  estate  determinable  with  exist- 
ing lives,  which  therefore  has  no  tendency  to  a 
perpetuity ;   but  in  the  first  place,  it  has  nevef 
been  decided,  that  estates  in  point  of  perpetuitjf 
can  be  carved  out  of  such  an  estate  which  cannot 
be  raised  out  of  the  inheritance,  and   there  are 
powerful  reasons  against  such  a  decision  ;  and,  in 
the  next  place,  it  has  never  been  decidedf,  that 
such  an  estate  can  be  carved  out  of  an  inheritance 
the  whole  interest  in  which  is  intended  to  be  dedi — 
cated  to  the  same  uses  for  the  direct  and  declare*- 
purpose  of  creating  a  perpetuity ;  for  the  eqiiiiabt^ 
estates  created  out  of  tliis  portion  of  the  liifierit^ 
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nee,  do  not  unite  with  the  estates  created  in  the       1 83S. 
^•eversion  of  the  inheritance,  although  the  same 
ersons  are  to  take  in  every  event.     This  is  tlie 
econd  step.     There  is  then  added  a  term  in  gross 
f  twenty  years  upon  the  same  trusts  j  but  the 
wenty-one  years  allowed  by  the  rule  after  lives  in 
l^eing  were  admitted  for  the  purposes  of  gestation 
nd  infancy,  and  were  never  allowed  as  an  absolute 
erm.     Here  the  twenty  years  are  taken  as  an  in- 
^3ependent  term,  merely  because  that  term  falls 
^^^thin  the  words  of  the  rule,  altogether  disregard- 
i  ng  the  prificiples  upon  which  it  was  founded.  This 
^^  the  third  step.     After  every  rule  has  been  sepa« 
-M^ately  resorted  to,  and  the  time  allowed  by  it  ex- 
austed,  then  comes  the  fourth  and  last  step,  a 
^st  for  the  very  persons  who  would  be  entitled 
the  freehold  and  inheritance  under  the  previous 
*^Usts,  if  regular  trusts  had  been  declared  for  life 
^-n  d  in  tail,  according  to  the  usual  form  of  settle- 
^^^nts.     Why  is  all   this   machinery  used?     The 
swer  is  obvious,  —  It  is  a  vain  attempt  at  a  per- 
uity.     Look  at  the  whole  as  a  result  from  the 
Combination  of  the  several  parts,  and  it  will  be 
^Ound  that  the  entire  equitable  fee-simple  is  dedi- 
cated to  the  particular  uses  expressed  in  the  will, 
\)ut  those  uses  so  framed  as  to  postpone  for  pro- 
bably a  vast  number  of  years  that  right  of  dispo- 
sition resulting  from  ownership,  which  no  regular 
limitations  known  to  the  law  can  effect.     It  seems 
a  sufficient  objection  to  the  will  in  question,  that 
it  is  the  first  attempt  of  the  kind,  and  that  the 
consequences  are  obviously  miscliievous.     When 
Lord  Nottingham  was  asked  where  he  would  stop, 
he  answered,  "  I  will  stop  every  where  when  any 
"inconvenience  appears,  no  where  before:  for 
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1833.  «  whensoever  the  bounds  of  reason  or  convenience 
"  are  exceeded,  the  law  will  quickly  be  known/' 
In  this  case  the  bounds  of  reason  are  exceededi 
and  the  inconvenience  is  manifest. 

The  trusts  declared  of  the  personal  estate  and 
effects  of  the  testator  should,  for  the  same  reasons, 
be  declared  void ;  and,  therefore,  such  personal 
estate  and  effects,  after  payment  of  the  testator's 
debts,  funeral  and  testamentary  expenses  and  le- 
gacies, should  be  divided  amongst  the  parties  en- 
titled to  distributive  shares  of  the  personal  estate 
of  the  testator,  living  at  his  decease,  or  their  re- 
presentatives, as  if  he  had  died  intestate. 

For  the  Respondents. 

No  estate  or  interest  given  by  the  will  is  open 
to  the  objection  of  transgressing  the  rules  of  law 
against  perpetuities. 

The  period  of  accumulation  is  restricted  to  a 
term  of  twenty-one  years  from  the  testator's  death, 
and  an  accumulation  during  that  period  is  war- 
ranted by  the  rules  of  law,  and  is  consistent  with 
the  provisions  of  the  statute  passed  in  the  thirty- 
ninth  and  fortieth  years  of  the  reign  of  George 
the  Third,  intituled  "  An  Act  to  restrain  all  Trusts 
"  and  Directions  in  Deeds  or  Wills,  whereby  the 
"  profits  or  produce  of  real  or  personal  estate 
**  shall  be  accumulated,  and  the  beneficial  enjoy- 
"  ment  thereof  postponed  beyond  the  time  therein 
"  limited." 

Every  contingent  or  future  interest  given  by 
the  will  is  so  limited,  that  it  must  vest  or  fail  of 
effect  within  twenty  years  from  the  deatli  of  the 
survivor  of  the  lives  in  being  at  the  date  of  the 
will;  and  the  rule  of  law  against  perpetuities  allows 
of  a  suspense  of  the  time  of  vesting  for  a  life  or 


The  authorities  cited  in  argument  were  as  fol- 
lows \  — Taylor  v.  Biddall,  2  Mod.  289.  The  Duhe 
qf  NoffoWs  Case^  3  Ch.  Rep.  SomerviUe  v.  Leth^ 
bridge,  6  T.  R,  213.  Lloyd  v.  Carew,  Show.  P.  C. 
197-  Marks  v.  Marks,  10  Mod.  420.  Stephens  v. 
Stephens,  C.  T.  Talb.  228.  Rep.  Line.  Inn.  Lib. 
Long  V.  Blackall,  7  T.  R.  100.  Jee  v.  Audley,  1  Cox, 
S24.  Rout  ledge  v.  Dorreli,  2  Ves.  jun.  357.  Leake 
V.  Rolmson,  2  Meriv.  391.  Crooke  v.  De  Vandez^ 
9  Ves.  197.  Woodford  v.  TheUusson,  4  Ves.  jun.  317. 
821.9  and  11  Ves.  135.  143.  146.,  and  the  stat. 
99  &  40  G.  3.  c.  98.  Keeley  v.  Fmler,  in  D.  P. 
1768.,  Feame  Ex.  Dev.  482.  (6th  ed.)  2  vol.,  Cas. 
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lives  in  being,  and  a  further  period  of  twenty-one       1838. 
jears,  and  in  some  cases  for  a  period  and  even 
two  periods  of  gestation. 

As  the  rule  of  law  is  not  transgressed,  but  its 
limits  are  observed  by  the  testator,  and  he  has  in 
all  dispositions  kept  within  the  limits  prescribed  by 
the  rule,  no  argument  of  fraud  on  the  rule,  or  of 
iritonvenience  from  the  application  of  the  rule,  is 
entitled  to  any  weight  in  a  court  of  justice.  It  is 
the  province  of  the  legislature,  and  not  of  a  court 
oif  justice,  to  reform  the  law  if  it  admits  of  an  in- 
convenience. 

Rules  of  law  are  framed  as  a  guide  to  judges 
for  their  decision,  and  to  professional  men  for  their 
advice  and  conduct  in  practice,  and  individuals  in 
their  testamentary  and  other  dispositions  ;  and  no 
gift,  or  grant,  or  devise,  kept  within  the  terms  of 
the  rule,  can  be  obnoxious  to  the  objection  of 
being  a  violation  of  the  rule ;  since  the  rule  is  the 
only  criterion  by  which  the  validity  df  the  gift,  &c. 
can  be  ascertained. 
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and  Opin.  440.  Goodtitle  v.  fVoody  Willes^f  p- 
213.  Doe  V.  Fonnerean^  Doug.  508.,  Eden's  Rep* 
418.  Goodman  v.  Goodright^  /i  Burr.  873.  ,  JSeartf 
V,  Westcott,  5  Tau.  392.  406.,  5  B.  &  A.  86l.,  and 

1  Turn.  &  Russ.  25.  Fearne  Ex.  Dev.  7th  ed.  -^31. 
Heath  v.  Heathy  1  B.  C.  €•  147.  MassenhurgH  y. 
•Asht  1  Vern.  ^4.  Loddington  v.  Kime,  1  L.'Raym. 
207.  Scatterwood  v.  Edge,  1  Salk.  229.,  Madox 
y.  Staines,  2  P.  W.  421.'  5/a»ifey  v.  i«^/i,  2  P.'  Y- 
656.  Sheffield  v.  iorrf  Qrrety,  3  Atk,  283.  287. 
Oultiverx.  Wickett,  1  Wils.  105.   Bullock  v.  Siane^', 

2  Ves.  521.  DmA'c  of  Marlborough  v.  Xorrf  Goaot- 
phin,  I  Ildeiv  404.,  3  B.  P.  C.  245.   GVj/^f/A  v.  Fere, 

9  Ves.  127.  J  see  p.  131.  iarfe  v.  Holford^  ,3  TS^urr. 
1416.,  Amb.  479-  Proctor  v.  Bishop  qf  Bath'fmd 
Wells,  2  H.  Blac.  358.  Ware  v.  Po/Z/iff,  1 1  Ves:  2^7. 
it/ng-  V.  Cotton,  2  P.  W.  358.  Gore  v.  Crore,  2'^.  W. 
28.  63.  Marshall  v.  Marshall,  2  Swan.  43^.  Zorrf 
Southampton  v.  Marquess  of  Hertford^  2  Ves.  &  B. 
54.  Spencer  v.  Z)w/re  o/*  Marlborough^  5  B.  P."  C, 
592.    Manning^ s  Ca^se^  8  Rep.  94.     Lampets  Case^ 

10  Rep.  46.  C//i7rf  v.  5^1%,  Cro.  Jac;  459-  Pelts 
V.  jBroxvn^  Cro.  Jac.  592.  Sanders  v.  Corwfc/i,' Cto. 
Car.  230.  Pearse  v.  Reeve,  PoUexfen,  29.  Gof^ing 
¥•  Bickerstaffe^  Pollexfen,  31.  /Swow  v.  Cutler, 
I  Levinz.  135.     iyot'e  v.  Windhaxn^  2  Keble^  ^7«> 

1  Mod.  50.     Wood  V.  Saunders,  Pollex.  35. ;  -see 

2  Swan.  467.  Pliillips  v.  Deakin,  1  M.  &  S.  74*. 
Mogg  V.  Moggf  1  Meriv.  654.  Swaine  \.  BurJQn, 
15  Ves.  365.  //eflf/A  v.  J/e«M,  1  B.  C  C.  14?. 
jlobinson  v.  Hardcastle,  2  T.  R.  241.  380.  and  781:, 
2  B.  C.  C.  22.  344.  Humberstone  v.  Humherstone^ 
1  P.W.  332.  Blandfordv.Hackeralk  2  V.  jun.aii^ 
/)wA:e  0/*/.%.  Albans  y.  Xorrf  Deefhurst;  see  5  Madd, 
232.    Countess  of  Lincoln  v.  DwAre  o/"  NewcofstU, 


ON    APPEALS   AND   WRITS   OF   ERROR.  229 

es.  231.  Duke  of  Bridgewater  v.  Egerion,  183S. 
5.  122.  Roe  V.  Jefen/,  7  T.  R.  589.  Tre- 
ell  V.  SydenJiam,  3  Dow.  194.  and  Bligh's  MS. 
;D.  1814-15.  Fearne  C.  R.  422. 431.  Cruise 
445.  Black.  Com.  174.  Sander's  Uses,  194. 
KKi's  Lect.  229.  Stanlet/  v.  Leigh,  2  P.  W. 
Gilb.  Uses,  359.  Hinde  v.  Lyon^  2  Leon.  1 1 . 


le  Judges  having  been  summoned  by  the 
le,  attended  to  hear  the  case  argued ;  and 
ions  •  were  put  to  them.  The  opinion  of  the 
es  was  delivered  by  Bayley  B.,  as  follows : — 
e  first  question  proposed  by  your  Lordships' 
«  for  the  consideration  of  H.  M.  Judges,  is 
"Whether  a  limitation  by  way  of  executory 
ise  is  void,  as  too  remote,  or  otherwise,  if  it 
lot  to  take  effect  until  after  the  determination 
one  or  more  life  or  lives  in  being,  and  upon 
expiration  of  a  term  of  twenty-one  years 
jrwards  as  a  term  in  gross,  and  without  re- 
duce to  the  infancy  of  any  person  who  is  to 
e  under  such  limitations,  or  of  any  other 
son."     And  I  am  to  return  to  your  Lordships 

he  first,  which  was  the  only  question  directly  applicable 
case,  is  recited  in  the  opinion  of  the  Judges.  The  two 
were  upon  supposed  cases,  as  follows :  —  2.  Whether  a 
ion,  by  way  of  executory  devise,  is  void  as  too  remote, 
erwise,  if  it  is  not  to  take  effect  until  after  the  deter- 
in  of  a  life  or  lives  in  being,  and  upon  the  expiration  of 

of  twenty-one  years  afterwards,  together  xjoith  the  number 
\ths  equal  to  the  ordinary  period  of  gestation ;  but  the 
of  such  years  and  months  to  be  taken  as  a  term  in  gross, 
ithout  reference  to  the  infancy  of  any  person  whatever 
•r  in  ventre  sa  mere.  3.  Whether  a  limitation,  &c.  (as 
I,  together  xuith  the  number  of  months  equal  to  the  longest 

of  gestation.  But  the  whole,  &c.  (as  in  the  second 
m). 

Q  3 
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1833.       the  unanimous  opinion  of  the  Judges  who  heard 

the  argument  at  your  Lordships'  bar,  that  such  a 

^'_       limitation  is  not  too  remote  or  otherwise  void. 

Upon  the  introduction  of  executory  devises,  aad 
the  indulgence  thereby  allowed  to  testators,  care 
was  taken  that  property  which  was  the  subject  of 
them  should  not  be  tied  up  beyond  a  reasonable 
time,  and  that  too  great  a  restraint  upon  alienation 
should  not  be  permitted.  The  cases  of  Lloyd  v. 
Careiv^  1  Show.  Pari.  Cases,  137  (in  1696),  and 
Marks  v.  Marks^  10  Mod.  419  (in  1719),  establidi 
the  point  that,  for  certain  purposes,  such  time,  as 
with  reference  to  those  purposes  might  be  deemed 
reasonable^  beyond  a  life  or  lives  in  being,  might  be 
allowed.  The  purpose  in  each  of  those  cases  was 
to  give  to  a  third  person  an  option,  after  the  death 
of  a  particular  tenant,  to  purchase  the  estate,  and 
twelve  months  in  the  first  case,  and  three  months 
in  the  other,  were  held  a  reasonable  time  for  that 
purpose.  These  cases,  however,  do  not  go  to  the 
length  for  which  they  were  pressed  at  your  Lord- 
ships' bar :  they  do  not  necessarily  warrant  an  in- 
ference  that  a  term  of  twenty-one  years,  for  which 
no  special  or  reasonable  purpose  is  assigned,  would 
also  be  allowed,  and  I  do  not  state  them  as  the 
foundation  upon  which  our  opinion  mainly  depends. 
They  are  only  important  as  establishing  that  a  life 
or  lives  in  being  is  not  the  limit,  and  that  there  are 
cases  in  which  it  may  be  exceeded.  Taylor  v. 
BiddalU  2  Mod.,  2  and  9  (1677),  is  the  first  instance 
we  have  met  with  in  the  books  in  which  so  great 
an  excess  as  twenty-one  years  after  a  life  or  lives 
in  being  was  allowed,  and  that  was  a  case  of 
infancy.  It  was  a  limitation  to  the  heirs  of  the 
body  of  Robert  Wharton  and  their  heirs,  as  they 
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should  attain  their  respective  ages  of  twenty-one  ^^ 
years.  There  might  be  an  interval,  therefore,  of 
twenty-one  years  between  the  death  of  Robert,  till 
which  time  no  one  could  be  heir  of  his  body,  and 
the  period  when  such  heirs  should  attain  twenty- 
one,  till  which  time  the  estate  was  not  to  vest ;  and 
that  limitation  was  held  good  by  way  of  executory 
devise.  That,  however,  was  a  case  of  infancy,  and 
it  Was  on  account  of  that  infancy  that  the  vesting 
was  postponed.  This  case  was  followed  by,  and 
Was  the  foundation  of,  the  decision  in  StepJiens  v. 
Stephens.  That  was  a  case  of  infancy  also.  The 
executory  devise  there  was,  "  to  such  other  son  of 
*•  the  body  of  my  daughter,  Mary  Stephens,  by  my 
'*«  son-in-law,  Thomas  Stephens,  as  shall  happen  to 
••  attain  his  age  of  twenty-one  years,  his  heirs  and 
•«  assigns  for  even"  And  the  Judges  of  the  King^s 
Bench  certified  that  the  devise  was  good.  The 
certificate  in  that  case  is  peculiar;  it  refers  to 
Tayhr  v.  Biddall^  and  says  that,  however  un- 
willing «*they  might  be  to  extend  the  rules  laid 
'*  down  for  executory  devises  beyond  the  rule 
•«  generally  laid  down  by  their  predecessors,  yet, 
«•  upon  the  authority  of  that  judgment,  and  its 
««  conformity  to  several  late  determinations  in  cases 
««  qf  terms  ofyears^  and  considering  that  the  power 
*•  of  alienation  would  not  be  restrained  longer  than 
*•  the  law  would  restrain  it,  viz.,  during  the  infancy 
•«  of  the  first  taker,  which  could  not  reasonably  be 
•«  said  to  extend  to  a  perpetuity,  and  considering 
••  that  such  construction  would  make  the  testator's 
•«  whole  disposition  take  effect,  which  otherwise 
««  would  be  defeated,  they  were  of  opinion  that 
•*  that  devise  was  good  by  way  of  executory 
**  devise.**    This  was  also  a  case  of  infancy :  it 
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i86fSe  [     was lon  account  of  that  infancy  that  the  vestiog^ 

""^^^   the  asjfcatewas  postponed,  and  though  under  tha|t 

V- . :        limitation  the  vesting  of  the  estate  fnighi  be^d^l^^y^ 

fqr  tw^ntyoooe  uyears  after  the  ^ieaths  of  iThp^M 

and,  Mory  Stephens,  it  did  not  follow  of  n^essi^ 

that:i|i;;Wpu)d»,^nd>)it  might  vest  at,a  muoh^egi^ciiC' 

p^ipd^,  u  TMese  .decisione^   th€vrefore,,:do  not.x}^' 

tit\ct\y,;QniX\ece$^m^y  establish >  the  position  tbat/a- • 

t€|rm  iu  gifoss  for  twenty-one  ly^earp,  withpMtj  .anjfj 

referience  to  ipfiwv5y,  or  a  life  Qr  iiveaja  A?«fii  ^;, 

b^goo4  hy.  way  iqC  e;cecutory  devise,. .but  ,tbftrei,is>' 

npth^igi  'yx\  th^pi  neq^sarily  to  confine  it  tp  cases  ^f  ^ 

infapqyv.^.'irhe    cont/eraporweoua  ; undei:stmdiQg 

might,  havQ  {been,  .that  it  extended  generally  to  v^ 

tecw  of  tp^renl^oWi  years ;  and  thei:e  ,ii#e  soQue  snr 

thpritie^  which  lead  tp  4. belief  that  suobwa^JiMtji 

case...,  In  Goodtitk  y.WQod,  WiHea.213».7  T-R* 

103.^^X4.  CL  i.Wilk^  discusses  shortly  the  d^ctirinft. 

of  execjutpry  devises,,  and  notices  their  '^progrea«. 

":=of  late  years:  he  says  the  doctrine- of  eji^ecutPicy/ 

**  devises,  has  been  settled.    They  have,  not  beea 

^\  considered  a$  bare  possibilities^  but  aa  .certain  in*- 

<V:teres^,  and.  estates,  and  have  been  resembled  1^, 

"  c^nting^nt  remainders  in  all  other  respects^  only 

^Mhey  ;have  been  under  some  restrainta  to  pne^t 

",ven.t!perpetuitiei^j  as  first  it. was  held ^ that . tbe 

",  contingency  must  happen,  within  the  compass  of 

Vva^Jife  or  Jives  in  being,  or  a  reasonable  number  if 

%yi^<ir^  ;.  at  length  it  was  extended  a  little  further, 

"  v]i?f,,tp.a,child  en  ventre  $a  mere^X  the  itimeiof 

'f .the,  father's .  death,  because,  as  the .  coptingeoie^ 

"  irnist  .necessarily  happen  within  le9S  thaa  nineiQ|r 

*y  ten  months  after  the  death  of  a  person  io  beaog^ 

*f ,  that  cppstruction  would .  introduce  no  inconvti^ 

^'  nience ;. .apd.the  rule Iiasj  in manj^trntamce^ been 
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ea^tended  to  twenty -one  years  afler  the  death  of  a       iSd&. 

person  in  beings  as  in  that  case  likewise  there  is 
"no  danger  of  a  perpetuity/' 

In  citing  this  passage  in  Thellussan  v^  Woodford^ 

1  H.  13.  C.  388.,  Lord  Chief  Justice  McDonald 

prefaces  it  by  this  eulogium:  «*  The  result  of  all  the 

<^  cases  is  that  summed  up  by  Lord  Chief  Justice 

"  WiUes  with  his  usual  accuracy  and  perspicuity/^ 

He   does  indeed  afterwards   say  (p.  39&),  after 

noticing  Long  v.  BlackaU^^^  The  established  length 

*^  of  time  during  which  the  vesting  may  be  sus*. 

"  pended,  is  a  life  or  lives  in  being,  the  period  of 

^^gestation  and  the  infancy  of  such  posthumous 

•♦child/*    Thatrather  implies  that  he  thought  the 

rule  was  confined  to  cases  of  minorily.    This  opi« 

nion,  though  not  published  till  1797*  'was  delivered 

XH  17^f  and  in  the  minds  of  those  who  heard  it, 

or  of  any  who  have  the  opportunity  of  reading  it, 

might  raise  a  belief  that  there  were  interests  in 

^wbich  a  period  of  twenty-one  years  after  tlie  death 

of  a  person  in  esse  withotU  reference  to  minority^ 

.had  been  allowed,  and  though  there  be  no  such 

case  reported^  it  does  not  follow  that  none  such 

iiras  decided.   In  Goodtitle  v;  Goodman^  Burr,  879-, 

there  is  this  passage,  "  It  is  a  future  devise>  to  take 

^  place  after  an  indefinite  failure  of  issue  >  of  the 

•?  body  of  a  former  devisee,  which  j^r  exceeds  the 

*\  allowed  compass  of  a  life  or  lives  in  being,' ^^meif 

*f  twenly-one  years  after  (which  is  the   line   now 

•^  drawn,  and  very  sensibly  and  rightly  drawn)/' 

This  was  published  in  1J6G,  and  whether  the  last 

aqpproving  paragraph  was  the  language  of  Lord 

Mansfield  or  of  the  reporter,  it  was  calculated  to 

draw  out  some  contradiction  or  explanation  if  that 

were  not  generally  understood  by  the  profession  as 
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iftSS.  tlie  correct  limit  In  Buckworth  v.  Thickett^  S  Bos, 
&  Pull.  654f.  n.,  Lord  Mansfield  says,  "  I  remember 
«*  the  introduction  of  the  rule  which  prescribes  the 
<•  time  in  which  executory  devises  must  take  effect 
"  to  be  a  life  or  lives  in  being,  and  twenty-ont 
years  aftermardsy  In  Wilkinson  v.  Souths  7  T. 
R,  558,  Lord  Kenyon  says,  "  The  rule  respecting 
"  executory  devises  is  extremely  well  settled,  and 
"  a  limitation  by  way  of  executory  devise  is  gottd 
•'  if  it  may  take  place  after  a  life  or  lives  in  bein^ 
**  and  within  twenty-one  years  and  the  fractiofl  of 
"  another  year  afterwards,** 

In  Long  V.  Blackall,  7  T.  R.  102.,  Lord  Keny^ 
says,    **  The   rules  respecting   executory    devises 
"  have  conformed  to  the  rules  laid  down  in  the  cioi^ 
"  struction  of  legal  limitations,  and  the  courts  have 
^^  said  that  estates  shall  not  be  unalienable  by  ex6* 
**  cutory  devise  for  a  longer  time  than  is  allowed  by 
••  the  limitations  of  a  common  law  conveyance.  Ill 
**  marriage  settlements,  the  estate  may  be  limited 
"  to  the  first  and  other  sons  of  the  marriage,  in  ta9; 
"  and  until  the  person  to  whom  the  last  remainder 
«*  is  limited  is  of  age,  the  estate  is  unalienable;  in 
"  conformity  to  that  rule,  the  courts  have  said,  *) 
*•  far  we  will  hold  executory  devises  to  be  good;** 
and  after  referring  to  tlie  Duke  of  NorfbWs  Cast^ 
he  concludes,  '*  It  is  an  established  rule  that  an 
«  executory  devise  is  good,  if  it  must  necessarily 
"  happen   within  a  life   or    lives  in   being,   and 
"  twenty-one  years   and   the  fraction  of  anodier 
<•  year,  allowing  for  the  time  of  gestation.*' 

In    Jee  v.   Audley^   1   Cox  S'Z5.^   Lord  Ken- 
yon M.  R.  says,  "  Limitations  of  personal  estnte 

are  void  unless  they  necessarily  vest,  ff  at  d/, 

within  a  life  or  lives  in  beings  and  twenty-one 
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jrears  or  nine  or  ten  months  afterwards.  This 
has  been  sanctioned  by  the  opinions  of  Judges^  of 
**  all  timeSjJrom  the  Duke  qf  Norfolk's  Case  ta  the 
^  present  time  /  it  is  grown  reverend  by  age,  and 
*•  is  not  now  to  be  broken  in  upon.** 

We  would  not  wish  the  House  to  suppose  that 
there  are  not  expressions  in  other  cases  about  the  same 
period,  from  which  it  might  be  clearly  collected  that 
a  minority  was  originally  the  foundation  of  the  limit, 
and  sufficient  to  raise  some  presumption  that  the 
limit  of  twenty-one  years  after  a  life  in  being  was 
confined  to  cases  in  which  there  was  such  minority. 
But  the  manner  in  which  the  rule  is  expressed  in 
the  instances  to  which  I  have  referred,  ais  well  as 
in  text  writers,  appears  to  us  to  justify  the  con* 
dusion  that  it  was  at  length  extended  to  the  en* 
larged  limit  of  a  life  or  lives  in  being,  and  twenty^ 
one  years  afterwards.      It  is  difficult  to  suppose 
that  men  of  such  discriminating  minds,  and  so 
much  in  the  habit  of  discrimination,  should  have 
laid  down  the  rule  as  they  did,  without  expressing 
minority  as  a  qualification  of  the  limit,  particularly 
when,  in  many  of  the  instances,  they  had  minority 
before  their  eyes,  bad  it  not  been  their  clear  under- 
standing that  the  rule  of  twenty-one  years  was  ge-i 
neral,  without  the  qualification  of  minority.  filackH 
atone  J.,  in  his  Commentaries,  puts  as  the  limit  of 
executory  devise,  <Uhat  the  contingencies  ought 
^<  to  be  such  as  may  happen  within  a  reasonable 
**  time,  as  within  one  or  more  lives  in  beings  at 
"  within  a  moderate  term  of  years,  for  courts  of 
*•  justice  will  not  indulge  even  wills  so  as  to  create 
«*  perpetuity.     The  utmost  length  that  has*  been 
^^  hitherto  allowed  for  the  contingency  of  an  ex^ 
•*  cutory  devise  (of  either  kind)  to  happen  in,  is 
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)$9^  if,  that  of  a  life  or  lives  in  beingj  and  tne^tg^Mt 
<;49fiA  *^  years  qfterwardSi  a9  when  laiMia  ^re.i devised lo 
":  M  such  imbcMm.aon  of  a  feme  covert  as  .shall  fpK 
^y  attain  twenty-oae,  and  hisiiein^  the  Mt0lcAt4eiifl^ 
^^  <^  time  tl^t  can  happeni  iiefore  tbe  est|ilbeii9li 
<^  vest»:is  the  Ufeoi'.the  motberi  and  the  subsefiifMl 
^f. infancy  of  her  son  ;  and  this  hath  heea  depDMft 
^ V to  he  a  good  executory rdevUe^  .' ■    .iiil" 

,  Mr.  Eean^e  in  bia  elafeor^^  wqrfc  upon/f^i^epM^iry 
DeMise$,  thus  lays,  dc?wi)  the  rwle  (p,l«Su);TTT-f^;Att 
'f,  executory  devise  to  vest  withm  a  shojd^  ,tiiBe  af^ 
|MtJ>^  period  of. a  life  in  being  is  good,  a*  in  X%rf 
V<  :v.  Care»)  (which  ihe  staites),  aad  Marks  \%  Mmi^ 
f  The  Courts^  indeed,  have  gone  /3Q.far'asit<^<adMUt 
^':  of;  e^cutqry  devises  iiaiitpd  to  vest, ^i/^  t^^^ff^f*^ 
V,.Qm.yMr^  atter  tlieperiod  of  4.  life  io  h^g^^iW  Iff 
^,*  ,Siephm^  V.  S^phm^  X<^lor  v.  J3f</^i4  if^iu}  ^^ 
**t6ar/0^  v.Sabl^rtan^**  (all  of  .which  he^tf^t^SiiWd 
in  9II  of  wjhiqh  yes^ng  waa  pqistponed  ont  aiQcpHnt 
of.iuiinorityionly,  and  then  heidra^vfi  this  ,poft(iu^ 
siw  ;,) :  t^  so  that ,  the  law .  aeems  to  be  now.  settle^ 
^i^ittia^,  an ..f ^ecMlpry,  devise, ,  either:  of  real tod, pf^ 
V'fiiQnal  estateji  wh^ch  mu^t>^  in  the  iial)qr€^i,i]|:*::tht 
f^i<U(aitatiQti|  \^U,  m^iin,  twenty  rime  jfears  ailjer)!(bt 
t?  pwffd.of  a.  We  inrb^ing  is  gooc^jaod  this.appwn 
f  ^  to  be  thei  longest  period^yet  allowed  for.(thie)  v^t^ 
S*;ing  pf  sHch instates."  '  Xhe  instances  put^arftitaU 
in*taw?p.of  ^inprity  only,  ia  iWhich  f be  jttwentyflWe 
yeqrs  wei::e  allowed >;  but,  by  sitating  it  generally, as 
l?e rdidi  he:Haupt  ihave..?pnsidercd.tw<^Oty-tQU^  y^^ 
g/^neiallyij  Jridependently  of  minority/,  .a«  .^he  ^ulm 
Xhe  satpe  observation  applies  to  Black;st^n^%i , .  Xh^t 
^\^  w.aSi  thjB  -iiioderstanding  of  Eearne:mayijbeiiq<)lr 
lasted  from  w«>yiOthBr  passages  iwhis  worki^bw^  ffftp 
none  more  distinctly  than  in  the  third  division  of  his 


first  chapter  on  Executory  -Devises,-  7th  OEA-  p  "SQQ      *^^- 
i^WUiyihetQi  after  hatinig  mentioned  as  the 'Second      ^^^^^ 
fcrt  oP  idxeoutoiy  devises;  those  vihete  't)i«'  dbvisdi'        .^^ 
^i?66  aiutut«  estate  tbaHse  I  upon- ftHiOttfliffgeMey,' 
^ithotlit  at  present 'tifsposiqg' dF<  the 'feig,  and*  aflet 
tiottiirrg  ieveral  itistattoeft,*  'be>cionldad^^Jthe  diVisitotl 
ihMi  ii^^oAhd  the'ca^e  6f  a  •limii!atioh'to>oftb'fdt 
"life,  and  from  aftd/'dftei"><he^e»p<iMtloft 'olr*dri6 

*r'd«y  iofr  bfly  othier'  fftrpposeid'peribd'  tttttieahe^m 
♦'^wenty-eW^B  years'^^We  vAky  »UiipoSe),'fltht  t  tffrstllAj 
«•  his  tteidease,'  thttt'  bt-ier' t6  ahothfei^,'  trtttj^ ' h^  Ad- 
^•^\i*bkd  as  dn"instartcettf'the"<iase',"fbi"th*l4fet^r 
*»  ^ttA-  o<>  the  '6it*nt  to'wftkh '  I  ha(Ve  dpei*ed  th6 
<*'«iebtta  branch  oif -th^' geheril"'diirt¥ibiAidh'  6f 
«<-.riXecutbry  ddviseft''' '  Ih' WsthtrdbhdptW-^.  '4^;; 
He  *e^tt9ftisf  eighth  di^feidWiwfih  this' poiritiott^-^ 
«*If  is'the  sahie  (L  e.  ain'^ execbft*^  dfevi^'^i»^fid£ 
»«'«o<rrferaot*r).'  if  the  dyiAg  witbMt  ^ssue  be^ebri- 
«*' fined  tb  the  eobipabs-of  twettty-brte '  jy'feai'a  'ifttJr 
*»' th*  'Period  of  a'  life' Irt  heihg','^-  aiiid"iii^tHfe't*igh<h 
diVJsion'bf  •  chapter '4;;  'p.  "tly.;  fte'iays,'  '■**  It'se«rt*S 
<•  ttoW'tbibfe  iBttted:ithat'1«<hateVe**'tibmbeJ^ibf'?lihU 
■•'fafi©il8''JtfWfi-e''Hia(y  bte"ifte*-'th«  flffet^irtc^Utbry 
••'aeVifeb;  bf  lihe  iirh^e 'imel^^,''a!hy'oHe'W'«h4iti 
«>th4tt'i8'  !sb''KhHted',v  that'll  WHst'taki"iflbifet;i  If 
*«'dt'  a'Hi  1 7olt^Aii>r  /««h<^-owfe"yertH,^  tbe'i>W»ilbd'bf  U 
*>4ife'tb«l  -iiPbi^hig  may  be-g^bft  iil'  t!verit>,  W<n'6 

^'tm^  'bf ''the  >  ^eci^dl  Ag  -  ^hMitsdBons,' '  trhidtt '  >#b(jdd 
**  bairy^t*!^;  w'hble  ^  iiVtettdstj '  hapi^titi"  t6^  vesti^'  '^Thft 
g¥6ftt  ftMdJipftrie'ftced"6ditor,"M'r.  fiwfle^i  thttugH 
h«^»itaei^ons  ^hUA  ImtA  Alvttnley  'htild'  Msaid'tb*  th« 
dbhtrary  itf  4'  V^y.  887^; '  yet  hfe  glVe^^ktWfitS^  fHiiii 
o^haf  Mtl-  Margnv\^<e  (whbbgfiees  if4<th  F^artii<)<^d 
Hilfd'  tipbir<  Ch«'8(ib$iect;  its  if  the< ifiiiiKMtioii  bi^hH 
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opinion  was  that  Mr.  Feame  was  right,  and  that 
the  unqualified  rule  of  twenty^oue  years  was  om*- 
rect     At  length  in  Beard  v.  Westcott^  5  Taunt 
393.,  the  question  whether  an  executory  devise  was 
good,  though  it  was  not  to  take  effect  till  the  end 
of  an  absolute  term  of  twenty-one  years,  after  a 
life  in  being  at  the  death  of  the  testator,  withcMt 
reference  to  the  infancy  of  the  person  intended  it 
take,   was  distinctly  and  pointedly  put    to  thi 
Judges  by  Sir  Wm,  Grant,  then  M.  R.,  and  they 
certified  that  the  point,  though  necessarily  moabei 
in  that  will,  was  not  prominently  brought  fanvasi 
either  upon  the  will  itself,  or  upon  the  first  of  the 
two  cases  that  was  stated ;  and  least  it  might  haw 
escaped  the  notice  and  consideration  of  the  Gouit 
of  C.  B.,  it  was  made  the  subject  of  an  additional 
statement    to   that  Court    The    first  certificate 
was  in  November  1812,  the  next  in   November 
1813,  and  the  Judges  who  signed  them  were  Sir 
James    Mansfield,    Heath,   L«awrence,    Chambr^ 
and  Gibbs,  men  of  great  experience,  and  some  <£ 
them  very  familiar  with  the  law  of  executory  de^ 
vises.    Those  certificates  stood  unimpeached  until 
1822,  when  the  same  case  was  sent  by  Lord  Eldoa 
to  the  Court  of  King's  Bench,  and  that  Court 
certified,  that  the  same  limitations  which  the  C.  & 
had  held  valid,  wei^e  void,  as  being  too  remote  { 
but  the  foundation  of  this  certificate  was,  that  a 
previous  limitation  clearly  too  remote,  and  which 
^as  so  considered  by  the  Court  of  Common  Pleas, 
ipade  tliose  limitations  also  void  which  tliat  Court 
had  held  good,  and  the  question  whether  the  limit- 
ations of  twenty-one  years  absolutely  was  valid 
afler  a  life  in  being,  did  not  receive  Uiat  full  con- 
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^deration  which  it  would  otherwise  have  done,  if      iSSSi 
the  determination  upon  that  point  had  not  been      ^^^ 
soperseded  by  the  determination  upon  the  othen         _^^ 

Upon  the  direct  authority,  therefore,  of  the  de- 
eifiion  of  the  Court  of  Common  Pleas,  in  Beard  y, 
WesteotU  and  the  dicta  by  WiUes  C.  J.,  Lord 
Mansfield,  and  Lord  Kenyon,  and  the  rules  laid 
down  in  Bladcstone  and  Fearne,  we  consider  our- 
selves warranted  in  saying,  that  the  time  limited  is 
a  life  or  lives  in  being,  and  twenty-one  years  e^er^ 
wards,  without  reference  to  the  infancy  of  any 
person  whatever.  This  will  certainly  render  the 
estate  inalienable  for  twenty-one  years  afler  lives 
in  being,  but  it  will  preserve  in  safety  any  limit-^ 
atioB  which  may  have  been  made  upon  the  autho- 
rity of  the  dicta  or  text  writers  I  have  named,  and 
it  will  not  tie  up  the  alienation  an  unreasonable 
length  of  time. 

Upon  the  second  and  third  questions  proposed 
by  your  Lordships,  whether  a  limitation  by  way  of 
executory  devise  is  void,  as  too  remote  or  other* 
wise,  if  it  is  not  to  take  effect  until  afler  4be  deter* 
mination  of  a  life  or  lives  in  being,  and  upon  the 
expiration  of  a  term  of  twenty-one  years  after- 
wards,  together  with  a  number  of  months  equal  to 
tlie  ordinary  (or  longest)  period  of  gestation  ;  but 
the  whole  of  such  years  and  months  to  be  taken  as 
a  term  in  gross,  and  without  reference  to  the  in* 
&ncy  of  any  person  whatever,  born,  or  in  ventre 
sa  mere,  the  unanimous  opinion  of  the  Judges  is, 
that  such  a  limitation  would  be  void,  as  too  remote. 
They  consider  twenty-one  years  as  the  limitation, 
and  the  period  of  gestation  to  be  allowed  in  these 
cases  only  in  which  the  gestation  exists. 
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^33^  The  Lord  Chancellor. — I  propose  to  move  the 

House  to  concur  in  giving  judgment  according  to 
the  unanimous  opinion  of  the  Judges  now  delivered. 
The  two  last  questions  were  put  with  a  view  to  the 
arguments  at  the  bar,  and  the  origin  of  the  rule 
against  perpetuity,  as  applicable  to  executory  de- 
vises. The  rule  originally  introduced  was  limited 
to  a  life,  then  to  lives  in  being,  and  afterwards  was 
extended,  for  convenience,  to  the  end  of  the  in- 
fancy of  the  children  of  the  person  to  whom  the 
life  estates  were  limited.  The  rule  might  have 
been  considered  as  established  by  decision  of  this 
House,  in  the  case  of  Lloyd  \.  Carew.*  As  to 
the  doubt  which  has  been  expressed,  whether  the 
rule  has  been  adopted  in  the  practice  or  opinioQ 
of  conveyancers,  the  passages  cited  from  Feame 
on  Executory  Devises,  in  the  opinion  just  delivered, 
shew  that  it  was  the  settled  opinion  of  that  great 
conveyancer  and  lawyer,  that  the  term  of  twenty- 
one  years  after  lives  in  being,  might  be  added 
as  a  term  in  gross.  Mr.  Butler,  the  able  editor  of 
Mn  Feame*s  book,  in  his  commentary  upon  this 
question,  confirms  the  opinion  of  his  author.  The 
opinion  of  Lord  Mansfield  was  the  same ;  nor  is  the 
doctrine  impeached  by  the  dicta  of  Lord  Kenyoil 
in  Long  v.  BlackalL  t  The  doctrine  may  now  be 
considered  as  finally  settled,  and  the  judgment,  in 
accordance  with  the  opinion  delivered,  ought  to 
be  affirmed. 

Judgment  affirmed* 

*  1  Show.  P.  C.  137.  t  7T.  R.  lOa 
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ENGLAND. 

(exchequer  chamber.) 


Thomas  Henry  Mire-" 
house,  Clerk,  and  Wil- 
liam Squire  Mire- 
HOUSE,  Clerk,  who  have 
survived  George,  Bi- 
shop of  Lincoln,     -    - 


►  Plaintiffs  in  Error  ; 


Frances  Henrietta  Ren-  1  t^  ^    ,       .    ^ 
NELL,  Widow,    .     -    .  \  J^^f^^i^nt  m  Error, 

« 

An  advowson  belonging  to  a  prebendary,  in  right  of  his  pre- 
bend, became  vacant,  and  the  prebendary  died  without  having 
presented :  Held,  that  the  right  of  presentation  belonged  to 
the  personal  representatives  of  the  prebendary. 


J.  HIS  writ  of  error  was  brought  by  the  Defend- 
ants below,  upon  a  judgment  of  the  Court  of 
King's  Bench,  reserving  a  judgment  of  the  Court 
of  Common  Pleas  on  a  writ  of  gtiare  impedit,  in  a 
cause  wherein  the  Defendant  in  error  was  Piaintifl^ 
and  the  Plaintiffs  in  error  were  Defendants. 

The  Court  of  Common  Pleas  gave  judgment  in 
Michaelmas  term  1825,  for  the  Plaintiffs  in  error, 
if?hereupon  a  writ  of  error  into  the  King's  Bench 
was  brought  by  the  Defendant  in  error. 

The  Court  of  King's  Bench,  in  Trinity  tena 

VOL.  VII.  r 


MUUUIOOtB 
KXiraSLL. 


•ti9d.       1827>  reversed  the  judgment  given  in  the  Court 
JlJJ^I^I^     of  Common  Bench,  whereupon  the  writ  of  enor 
♦•  was  brouffht. 

The  declaration  in  the  Court  of  Common  Beneb, 
was  as  follows — 

Lincolnshire,  to  wit.  George,  Bishop  of  Lincoln, 
Thomas  Henry  Mirehouse,  clerk,  and  WilUam 
Squire  Mirehouse,  clerk,  were  summoned  4d 
answer  Frances  Henrietta  Rennell,  widowj  relict 
and  administratrix  of  all  and  singular  the  goodly 
chattels,  and  credits,  which  were  of  Thomas  Ren- 
nell, clerk,  bachelor  in  divinity^  deceased  at  the 
time  of  his  death,  who  died  intestate  of  a  plea»  that 
they  permit  the  said  F^^ances  Henrietta,  to  present 
a  fit  person  to  the  rectory  of  the  parish  church  of 
Welby,  in  the  county  of  Lincoln,  which  is  viu^ol, 
and  in  her  gift  as  administratrix  as  aforesaid  ;  afid 
whereupon  the  said  Frances  Henrietta,  hy  Gregotf 
James  Best,  her  attorney,  complains,  ibr  thit 
whereas  one  William  Dodwell,  clerk,  doctor  m 
divinity,  late  prebendary  of  the  prebend  or  ci- 
nonry  of  South  Grantham,  founded  in  the  cathe- 
dral church  of  Salisbury,  heretofore,  to  wit,  onibe 
27th  day  of  October,  in  the  year  of  our  Lord  1775| 
to  wit  at  Boston^  in  the  county  of  Lincoln,.^i6tf 
seised  of  and  in  the  said  prebend  or  caiiom^  Mth 
its  appurtenances,  to  which  said  prebend  or  cmnoaxf 
the  advowson  of  the  said  rectory  of  the  said  panh 
church  of  Welby,  with  its  appurtenanoss,  then.te- 
longed  and  still  belongs  in  his  demesne. as;.of'iiBeiB 
right  of  the  said  prebend  or  canonry,  and  thoiiMl 
William  Dodwell,  doctor  in  divinity  so  being mA 
prebendary  as  aforesaid,  and  so  being  setised  of  Hid 
in  the  said  prebend  or  canonfy  with  its  4lppll^ 
ifehances  to  which,  &c,,  afterwards;  to  ir*,*-^  llie 


ON   APPEALS  AND   WRITS   OF  £1I10R.  §4^ 

sAfiie  day  and  yeKr  aforesaidi  at  Boston  afbresaidi       ^f  ^« 
ift  the  county  aforesaid,   presented  to  the  said 


church  of  Welby  being  then  vacant,  on^  William         ^ 

Dodwell,  master  of  arts,  bis  clerk,  who  on  tb^  said 

presentation  of  the  said  William  ^DodwelU  doQtor 

m  divinity  was  admitted^  instituted,  and  indiiiated 

into  the  same,  in  the  time  of  p€ace  in  'the  timei  (^f 

^ur  Sovereign  Lord  George  the  Thirds  iate  Kiini^ 

6f  Great  Britain }  and  the  said  Frances  Hem^tc^te^ 

further  says  that,  the  said  William  DodweU,.  doctor 

in  divinity^  being  so  seised  of  the  said  prdbeDdoiE' 

eBsAMvy  with  its  appurtenances  to  whieb,  &cl!  in 

bis  demesne  as  of  fee  in  right  of  the  said  prebdnd 

cn*  canonry,  he  the  said  William  Dodwell^  doctor  in 

divinity,   afterwards,  to  wit,  on  the  1st  day  of 

October,  in  the  year  of  our  Lord  1785  i  to  wit,  it 

Boston  aforesaid,  in  the  county  afdresaidv  diad^tt 

Mised  after  whose  death  to  wit  on  the  S9th  day  of 

October,  in  the  year  last  aforesaid  to  wit  at  Bostdn 

aforesaid  in  the  county  aforesaid,  one  Robert  Pric^ 

rierk,  was  lawfully  admitted,  instituted,  and  in^ 

ducted  prebendary  of  the  said  prebend  of  cananiy 

"With  its  appurtenances  to  which,  &c.  whereby  tluft 

Mid  Robert  Price,  then  And  there  became  and  Wis 

'Mised  of  and  in  the  said  prebend  or  canonry  with 

itt  appurtenances  to  which,  &c.  in  his  demesne  M 

'Of  fee  in,  right  of  the  said  prebend  or  oaaonry ; 

nfend*  the  said  Frances  Hel>rietta  further  says^  that 

tbd  said  Jlobert  Price,  being  so  seised  of  and  -in 

4ibe  said  prebend  or  canonry,  with  its  apynut*- 

MmOeH  tb  whicbf  &c.  in  his  demesne  as^  of  fee  in 

drigiit  of  the  said  prebend  or  cano^.  He  iheisild 

>*JU^rt  Price,  afterwards  to  wit  on  the  first,  dily  i^^f 

lA-ytfUy  M  the  year  of  our  Lord  1823,  at  Best$li 

oi|fet0said  ^ki  the  CfHinty  afore^ii^  d^ei^  f^.i^f$^ 
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1&S5.      after  whose  death,  to  wit,  on  the  23d  day  of  Aprily 
in  the  year  last  aforesaid  at  Boston  aforesaid  in 
»•.  the  county  aforesaid,  the  said  Thomas  Rennell, 

was  lawfully  admitted,  instituted,  and.  inducted 
prebendary  of  the  said  prebend  or  canonry,  with 
its  appurtenances  to  which,  &c.,  whereby  the  m^ 
Thomas  Rennell  then  and  there  became  and  W9S 
seised  of  and  in  the  said  prebend  or  canonry^  with, 
its  appurtenances  to  which,  &c.,  in  his  demesne  as 
of  fee  in  right  of  the  said  prebend  or  canonry,  and 
tiie  said  Thomas  Rennell  being  so  seised  the  said 
church,  afterwards,  to  wit,  on  the  1st  day  of  Jpnc^ 
in,  the  year  of  our  Lord  ISSi*,  at  Boston  aforesaid^ 
in  the  county  aforesaid,  became  vacant  by  the 
deatli  of  the  said  Rev.  William  Dodwell,  clerk, 
the  late  parson  and  incumbent  thereof,  and  still  is 
vacant,  whereby  it  then  and  there  belonged  to  the 
said  Thomas  Rennell  to  present  a  fit  person  to  the 
said  rectory  of  the  said  parish  church  so  being 
vacant  as  aforesaid,  and  the  said  Frances  Henri- 
etta further  saith,  that  afterwards,  and  whilst  the 
said  church  was  so  vacant  as  aforesaid,  to  wit,  on 
the  30th  day  of  June,  in  the  year  last  aforesaid^  at 
Boston  aforesaid,  in  the  county  aforesaid,  the  said 
Thomas  Rennell  died  intestate,  so  seised  of  and  in 
the  said  prebend  or  canonry,  with  its  appurte- 
nances to  which,  &c.,  in  his  demesne  as  gf  fee  in 
right  of  the  said  prebend  or  canonry,  witnout 
having  presented  any  person  to  the  said  rectory  of 
the  said  parish  church,  afler  whose  death,  anil 
whilst  the  said  church  was  so  vacant  as  afore^4 
to  wit,  on  the  22d  day  of  July,  in  the  year  Ifist 
aforesaid,  at  Boston  aforesaid,  in  the  county  afbrt^ 
said,  administration  of  all  and  singular  the  gobcl^ 
chattels,  and  credits  which  were  of  the  said  Thoia9S 
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Reiinell,  deceased  at  the  time  of  his  death,  who       IBS?, 
died  intestate,  by  the  Right  Reverend  Father  in 
God,  Charles,  by  Divine  Providence  Archbishop  if 

of  Canterbury,  Primate  of  all  England  and  Metro- 
politan, was  in  due  form  of  law  granted  to  the  said 
Frances  Henrietta,  whereupon  and  whereby  it 
then  and  there  belonged,  and  now  belongs,  to  the 
said  Frances  Henrietta,  as  administratrix  as  afore- 
said, to  present  a  fit  person  to  the  said  rectory  of 
the  said  parish  church  so  being  vacant  as  afore- 
said, and  which  is  still  vacant,  but  the  said  Bishop 
of  Lincoln,  and  the  said  Thomas  Henry  Mire- 
liouse,  and  William  Squire  Mirehouse,  unjustly 
hinder  her  from  presenting  a  fit  person  to  the  said 
rectory  of  the  said  parish  church,  whereupon  the 
"said  Frances  Henrietta,  administratrix  as  afore- 
said, saith  that  she  is  injured,  and  hath  sustained 
<iamage  to  the  value  of  1000/.,  and  therefore  she 
iirings  her  suit,  &c.  And  the  said  Frances  Hen- 
rietta brings  into  Court  here  the  letters  of  adminis- 
•tration  of  the  said  archbishop,  which  give  suflScient 
evidence  to  the  said  Court  here  of  the  grant  of 
administration  to  the  said  Frances  Henrietta  as 
aforesaid,  the  date  whereof  is  a  certain  day  anil 
year,  to  wit,  the  day  and  year  above  in  that  behaSf 
inentioned,  &c. 

The  Defendants  pleaded  as  follows :  *' 

"  And  the  said  Defendant  George  Bishop  of  Lin- 
:Cptn,  by  William  Gillmore  Bolton  his  attorney, 
(Comes  and  defends  the  wrong  and  injury,  when  &c. 
Jftiid  saith  that  the  said  rectory  of  the  said  parish 
^Church  of  Welby  is  within  his  diocese  of  Lincoln, 
^nd  that  he  hath  nothing,  nor  doth  he  claim  to 
K^ve^any  thing  in  the  said  rectory  of  the  church 
kifbresaicl,  or  in  the  advowson  of  the  same,  except 
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Sifii      otly  tht  admi^ion,  institution,  and  induction  ef  <^ 


-  roiM/...j  rebtors  to  the  same  rectory  and  parish  church,  and 
^1l  such  other  things  as  belong  to  the  ordinary  at 
ordibary  of  that  place,  and  this  he  19  retdy  to 
Verify,  wherefore  he  prays  judgment  if  the  wA 
Frances  Henrietta  without  assigning  some  specif 
disturbance  in  the  person  of  him  the  said  bisbi^ 
ought  to  have  or  maintain  her  said  action  against 
nim,  &C. ;  and  the  said  Defendants  Thomas  Heaiy 
Mirehouse,  clerk,  and  William  Squire  Mirebouff^ 
clerk,  by  William  Gill  more  Bolton  their  attomtjr, 
x!ome  and  defend  the  wrong  and  injury,  when*  &(^ 
and  say  that  the  said  Frances  Henrietta  ought  not 
to  have  or  maintain  her  said  action  againat  thenit 
becaii5e  they  say  that  after  tlie  said  Thomas  Ren- 
nell  had  so  died,  without  having  presented  any 
person  to  the  said  rectory  of  the  said  parish  diur^H 
and  whilst  the  said  church  was  so  vacant  as  tfom 
said,  to  wit  on  the  1 9th  day  of  July  in  the  year  bst 
aforesaid,  at  Boston  aforesaid,  in  the  county  aforfr 
said,  he  the  said  Defendant,  Thomas  Henry  ICirn- 
hodse,  clerk,  was  lawfully  admitted,  instituted,  aol 
inducted  prebendary  of  the  said  prebend  or  eahonfjr 
with  its  appurtenances,  to  which  said  prebmift  or 
canohry,  the  said  advowson  with  its  appurtenances 
then  belonged  and  still  belongs,  whereiby  be  tk 
stid  Thomas  Henry  Mirehouse  then  and  there  bcs 
tame,  and  was  seised  of  and  in  the  said  prebenfl 
at*  canonry  with  its  appurtenances,  to  which,  &^  ia 
his  demesne,  as  of  fee  in  right  of  the  said  preben4 
or  cahonry,  and  whereby  it  then  and  there  belonged 
to  him,  to  present  a  fit  person  to  the  siud  re^Jtbrjr 
so  being  vacant  as  aforesaid ;  and  the  said  ThoiPM 
K^tiry  Mirehouse  and  the  said  William  Squin 
M*^ehmise  J^irther  say,  that,  he  th.e  said  Th6am 
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Henry.  Mirehouse  so  being  such  prebendary  as      ISMU 

aforesaid,  and  so  being  seised  of  and  in  the  said    ^^i^^L 

prebend  or  canonry  with  its  appurteoances,  to     ^^j^ 

vhictv  &c*  i  afterwards  to  wit  on  the  26th  day  of 

September  in  the  year  last  aibresaid,  at  Boston 

aforesaid  ia  the  county  aforesaid,  presented  to  tba 

said  Church  of  Welby  being  then  vacant,  the  sajd 

Defendant  William  Squire  Mirehouse  bis  clerk,  fpr 

the  pnrpoae  of  his  being  admitted,  instituted,  and 

inducted  into  the  same ;  but  which  said  admission, 

institution,  and  induction  have  been  hindred  and 

prevented  by  His  Majesty's  writ  of  Ne  AdmitCas 

to  the  said  Defendant  Lord  Bbhop  of  Lincoln  in 

that  behalf  directed,  for   which   reason  the  said 

Thomas  Henry  Mirehouse  hath  prevented  the  said 

IVances  Henrietta  from  presenting  a  fit  person  to 

the  said  church,  and  this  they  the  said  Thomas 

Henry  Mirehouse  and  William  Squire  Mirebonaa 

are  ready  to  verify,  wherefore  they  pray  judgment 

if  the  said  Frances  Henrietta  ought  to>  have  or 

nuaiatain  her  aforesaid  action  thereof  against  them, 

&a»  and  they  also  thereupon  pray  a  writ  to  the  said 

-JBifihQp,  &c» 

Tbe  Feplication  and  demurrer  were  as  follows: 

And  the  said  Frances  Henrietta,  as  to  the  plea 

of  the  said  bishop,  (inasmuch  as  he  hath  not,  nor 

clainieth  to  have  any  thing  in  the  church  aforesaid^ 

yw^in  the  advowaon  of  the  same,  except  only  the 

•dmia^ion,.  institution,  and  induction  of  the  rectors 

tla.thft.aame  rectory  and  parish  church,   and  all 

9iicH  other  things  ast  belong  to  the  ordinary  as 

0cdttiary  of  tliat  place,)  prays  judgment  against 

4bh9,fi|id.  bigbop,  and  a  writ  to  the  said  bishop,  &c« 

^^eiafoce.  it  is  considered,  that  the  said  Franoes 

Henrietta  recpvec  ag2AC|i|(  th^^said  bishop  her  pre- 

'  E  4 


WMi      wrfitatioo  to  the  said  ehurcli^i  atldthat  she  bM«i4 
writ  to  the  said  bishop,  that,  notwithstanding  iU9 

jf^ disclaimer^  beadtiiit  a  fit.  person  to  the  siid>cha)t:h 

bathe  presentation  of' the  said  Frances  Henrietta 
and  the  said  bishop  is  not  amerced  because  ih^ 
hath  excused  himself  of  any  particular  disturbuio^ 
Jbiut  let  execution  thereof  be  stayed  until  ithe  said 
idea  between  the  said  Frances  Henrietta  and  Ite 
said  Thomas  Henry.  Mirehouse  and  WiUiani.Sqiiii^ 
MirelK>use>.  be  determined,  kc^  and  i  <  the  ^fmi 
^Frances  Henrietta  as.  to.  the  plea  of  t^  Mitf 
Thomas  Henry  Mirehouse^  and  WiUiam  Squitc 
Mii^ousei  by  them  above  pleaded^!  raays^itli&l.'lte 
said  plea,  and  the  matters  and  things  therein  coifr 
tained,  in  manner  and  form  as  tlie  saine  are^abbve 
pleaded  and  set  forth,  are  not  sufficient  in: law # 
^  or  preclude  her  the  .said  Firancis:  Henrietta 
from  having  and  maintaining  her  aforesaid  actiaa 
against  them  the  said  Thomas :  Henry  Mirehouse 
and  William  Squire  Mirehouse,  and  that  sh^Lthe 
$aid.  Frances  Henrietta  is  not  bound  by  Ttbe:iaw^of 
,(heJand  to  answer  thesame»  wherefore  ipr^waojbitf 
a  sufficient  plea  in  this  behalf  t))e  said  Franoaii 
Henrietta  i prays  judgment  and.  tier. dansa^eaobgr 
reason  of  the  lunderance  .aforesaid,  together- wth 
a  writ  to  the  said  .bialiop  to  be  adjudged  >'tP 
Jher,-,&c^--  .r.  ■  >:.'ii.,ib£ 

V  .  The  Defendants  joined  in  demurrer./  w;  f*^*/:!: 
[^  The  Court  of  Common  Pleas  as.  of  ^MichadpiB 
TfOrm  18fil5,  gave  judgment*  that  the  PJaintiffjtake 
nothing  by  her  writ  against  the  bishops  anid.TheflMf 
H^nry  Mireliouse,  and  William  Squire  iMxrahoiiati 
and  that  she  be  in  mercy  for  her  false  claim. agaiiiit 
;  them ;  and  that  the  bishop,  and  Thprnas  JUeiugr 


Mirahottse^  -  and  William ' '  Squire  Mir^ousey '  ge  i^Wi 
thetMfy without day,<^&o.  :  •  '-  ■•  o^  nr// 
>  Upon  this  judgment  Frances  Henrietta  toougbt 
a  t^t  of' error  into  the  King's  Benoh^  audi  assi^^d 
the  common  errors^  and  the  bishop,  :T^. Hi  iMireif 
btmsei  and  W«  S.  Mirehoase^  joined  in  ^rnxv  nr.sr! 
-'•The^Gourt  of  King'fi  Bench,  a$  of  Trinity  Ten* 
1(^e7y  gave  judgment*;  that  thejudgmeot^resaft^ 
finr  ithe  errof  aforesaid,  an#  otheii  terrors' ^  in  itbe 
Moord- and  procMdingg  aforesaidti  be  ^^re^rigrB^ 
temuHed,  and  altogether  beldifort  ndthing^  ^nd 
-tbat  TranciBs  Henrietta  be  >rebtored>  lid  ailtfain]^ 
nvthieb  she  hathiltot  by  occasion /<ifldiejudgta^ 

•  'cUpdn^  thiS' judgm^ent  the  ^ plaintiffs  niabtert^ 
^brought  a  writ^of  error  in  parliaihent,  itKU  i>'H>i:  iir 
^-^^r  The  reasons*  assigned  in*  the  pmrted  C|s6d»  yMffk 

iiW  Allows  :-^  =  ...  .:'.>:^-.r        tnu.     '.•Ji//;ii  fiio'ft 

^^    For  thiB  Plaintiff  in' ^rror.      '       •  n...i  *^.f.ijv,i; 

^'   Itis^  against  the  ptineiptes^of  Iftw;'  i^M/^nc€ifei- 

4islent  with  th«'  general  Gharl)cter,«kndtighW'and 

idufeiftfdr  of  an  administrator^ '  thM:  a  tight  df  p^^^ilf- 

^qtfCion  to  a  church  left  vacant  by  <  thc^ '  f nictate 

should  p^ss  to  9iidhfiadmin«3trator,  eveti  vh«i<e''^^ 

ititiestatb  wa^  seised  of  theradvi^son^iii  his  nuctlral 

'^pjhcity.     Even  if  it  should  be  thoi^ght  fhaft  ifti 

administrator  has  a  light  to  present  wht^e^'the 

intestate  wa&  s^i^igd  of  >  the  adtowson:  ^tiifik  tlkiural 

ft€a|iiMi1y,  ^stilhit  has  never  yet  been  •  decided^  i  and 

^Miigainst> ^law,  i  that  the-  advniniBtratrixr  should  have 

etinfii  right'  where  the  intestate  'was  seifi^d^ifvot'ih) 

.iii»<j|faMt^l,  bat  in<a  politic^br  <x>nporate'cd(ps(ck;y. 

:•  Wkei  Tight  of  presentation  to '  the  » chtirchi  ^afr  •  el»e 

/|iltl^  bf  >'the  dieath'  ^f  Thomas  Rennell,^  was  parx^l 

•    ^  ♦  Sfeie'VBttfb-frGres.  lis. 


of  tbe  soccession  in  theadvowson,  and»  tO0|tbpr. 
with  the  residue  of  such  successions  pawed  to  Uw 
]»etsoft  who  succeeded  to  the  corporate  right*  of 
TiMKttu  Rennell  in  the  prebend  to  whi^k  the  WM 
was  appurtenant. 

Although  it  be  considered,  that  in  tec|i«tCit 
language  the  presentation  may  be  detMied  to  be 
severed  from  the  rectory,  still,  by  tbe  privciptel 
and  policy  of  law,  the  Plait»tiff  in  error,  aa  siH^ 
ceediiig  prebendary,  ia  entitled  to  the  pr^aent^LtioR 
aa  part  of  the  appujrtenances  of  his  prebendg  -:I9 
which  the  administratrix  of  bia  predeceaaor  ^aa 
prefer  no  legal  claim.  It  is  contrary  to  puhlw 
policy,  and  repugnant  to  the  manifest  intentwi 
q£  the  founder  of  tlie  endowment,  that  tha  right 
of  presentation  should  be  held  to  pasa  to  a  pemw 
not  being  a  prebeEMlary  of  the  prebend  api  wi- 
dowed, nor  claiming,  under  any  act  or  dMdi  af 
any  of  the  former  prebendariea. 

For  the  Defendant  in  error. 
'  The  right  of  the  owner  of  an  advowsou  canmrt 
depend  upon  tiie  manner  ia  which  h(i  beoana 
owner,  whether  by  grant,  descent,  devise^  or  offiofi» 
The  accidental  character  of  the  perscm  eiaefdaiog 
the  rights  cannot  alter  the  nature  of  the  right  itadft 
Jt  is  not  disputed,  that  if  a  presentative  cbwck 
the  advowson  of  which  belongs  to  a  laysaaow  b^ 
eome  vacant,  and  the  lay  patroa  die  wJtJbMt 
presenting,  his  executor  shall  present^  and  iMfe^hw 
heir^  devisee,  or  the  next  owner  of  the  advowson  a 
tor  ao  soon  as  a  church  becomes  vacant,  thor  right 
of  presentation  for  that  turn  is  separated  aad  dJfK 
annexed  from  the  advowson»  and  vesta  pera^nnVj 
in  tkke  then  .owner  of  tbA  advQMgsm  S:  tfaft  iifiik 
turn,  when   separated  from  the  advowson,  is  a 
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chattel  or  fhiit  feHen,  and  wo  part  of  the  advom^u       F»*; 
ift>li.  In  tWe  ^me  manner  as  rent  due  at  the  death 
Hf  a  lessor,  is  separated  from  tlie  reversion  ami 
inheritance,  and  belongs  to  the  execotoi^,  and  not 
the  heir  or  devisee. 

*^  The  circu  Instance  of  this  advowson  belonging  to 
ii-pr#bend^  in  right  of  his  prebend  makes  no 
dMftrencei,  even  supposing  that  there  be  any  dia^ 
titiction  in  this  respect  between  lay  and  eccie- 
iisistfeal  patrons,  since  ]ai3m)en  might  have  boldeii 
webetids  before  the  statute  18  and  14  Charles  1L 
e.4.  s.  13.  And  there  is  nothing  to  shew  that 
^kto''^vOw80ifi  was  given  to  the  prebendary  as  M 
ecclesiastic.  Sven  supposing  that  the  prebendaf^ 
4fi«rst  have  been  an  ecclesiastic,  this  right  of  pre- 
iMSHIIrtlon  is  not  an  ecclesiastical  trusty  to*  be 
ti^ereised  only  by  an  ecclesiastical  prebendaty. 
¥V>r  there  are  numerous  instances  of  prebendaries 
bishops,  &c.,  making  grants  of  the  next  tnrn^  of  a 
living  to  laymen.  And  such  lay  grantees  and  their 
^4^utors,  have  repeatedly  in  thek  own  names 
bmnght  tv^rits  of  qtiore  impedU  for  disturbance  of 
ttMil^Tights  to  present,  which  shews  that  ecclesias* 
!(<Hll  patrons  may  pass  their  right  of  preseirtatiofc 
IbM' the  hands  of  laymen,  as  an  archbtshc^  may 
b^qtteath  hi«  options  to  a  layman. 

"^^tt^iy  evident  that  the  ad\'owsons  of  ail  rectories 
(lltid^theprinci{iak  case  respects  the  advowson^  of -^^a 
Mfcftsry)  imist  have  been  originally  in  lay  bands^ 
Mid'Slfose  which  are  now  found  in  the  handaef 
^tHtilctl  corporations,  aggregate  or  sole,  must  have 
fMMiii^  t^  thMi  hy  grant  from  tiie  original  lay  patrons; 
itbA' 'therefore  Avith  all  the  incidents  of  lay  fees, 
tike  kv#  ii  the^  same  for  ecclesiiasttcal  as  foi  lay 
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i^^  patrons ;  the  descent  of  advowsons,  in  both  cas^ 
y^^K^  is  regulated  by  the  temporal  and  not  the  ecdfs 
siastical  law.  Even  the  ecclesiastical  law  woiiQ 
not  give  the  vacant  turn  to  the  successon 
-  This  case  cannot  be  likened  to  that  of  a  bishdp 
dying  during  the  vacancy  of  a  church  of  which"  he 
is  patron ;  in  which  case,  neither  the  bishop's  exe- 
'6utoirs  iifor  his  successor  shall  have  the  turn  ;  but  the 
King,  by  his  prerogative  as  guardian  of  the  tempo- 
raKtieir  of  the  bishop,  in  the  same  manner  as  the 
King  by* his  prerogative  presents  to  the  vacant 
church  where  tenant  in  capite  of  a  manor  to  whiei 
an  advowson  is  appendant,  holden  by  knight^s 
si^rvice^  dies,  his  heir  being  within  age. 

A  prebendary  is  a  corporation  sole,  and  a  chat- 
tel cannot  go  in  the  succession  of  a  sole  corponu 
tion,  unless  it  be  in  the  case  of  the  king,  or  1^ 
sp^ial  custom ;  and  this  advowson  belongs  U>  the 
prebendary  as  such  sole  corporation,  and  not  as  a 
member  of  the  aggregate  corporation  of  the  Dean 
and  Chapter  of  Salisbury. 

^^  Therp  is  nothing  upon  this  record  from,  which 
it  appears  who  was  the  donor  of  this  advowsoato 
.the. prebendary,  or  under  what  circumstances  it 
was  given,  or  that  it  is  subject  to  any  other  ind- 
dents  or  liabilities  than  such  as  follow  the  course 
^of  the  common  law,  nor  is  there  any  thing  on  this 
Record. from  which  it  can  be  inferred,  that.  tbjB 
intention  of  the  donor,  whoever  he  was,  in  grant- 
ing the  advowson  to  a  corporation  sole,  was  that 
the  successor  should  take  the  vacant  turn,  and 
even  if  such  intention  did  appear,  or  could  be 
allowed  to  be  proved  upon  this  record,  it  would  be 
^illegal  and  void  ^  for  no  one  can  create  a  new  law 


,.1 


QC4pcp«.s?ion  contrary  tp  the  wles,  /of^^lie  cq^^fli^      ^i||Jl. 

law,  or  annex  terms  to  a  grant  of  which., fey  law^ 

is  unsusceptible.  ,,^     ""^«: 

Although  the  advowson  belopgs  to  t}>e  preben^^     w^a^^y 
^ry  in  right  of  his  prebend,  the  vacant  tur^i  ^oes 

not. 


MI&KHOUn 

xziioHajiiir 


V  ' 

The  case  was  argued*   before  the  UousQ^Af 
Irprds  in  IS30^  by  The  SoUcilor-General  md  Sfnj^ 
JXO^ij/  for  the  flaintiffi  in  error,  and.  by  ,a4f> 
JFpUett  and  Mr.  (now  Mr.  Jwtke)  Patte^on,  fgp 
l^ei  Defendant  in  error.. 


The  following  question  was  put  to  the  J/udg^^:  — 
An  advowson  belongs  to  a  prebendary  in  ryight 
of  his  prebend,  and  the  church  becomes  yia^^anl 
and  the  prebendary  dies  without  having  presentee 
Does  the  right  of  presentation  belopg^  to  tjie^p^^- 
sonal  representatives?  ,       .     " 
The  Judges  gave  their  respective. ppi^iq^SfUpQli 
this  question  in  the  session  of  ISSd, 

BdsanquH  J.  —  My  Lords,  the  question  proposed  by 
3K>or  Lordships  to  the  Judges  for  their  opinion;  f§  iAW*.  -^ 
<  An  advowson  belongs  to  a  prebendary  in- yight(ofi Us 
prebends  and  the  church  becomes  vacaiits.aiid  the  pnebmut- 
1117  dies  wjithput  having  presented ;  does  the  right  oC  pijie^ 
seniation  belong  to  the  personal  representatives.?    ,^;,  v 

In  offering  my  humble  reasons  to  your  Lorasliips  for 
'^hkwtiing  this  question  in' the  affirmative,  1  propose  widi 
}>^niis$ion  to  tontiiderit^  .  .  ni 

riFirs^  wiih  reference  to  the  right  of  preirentfttioii  it6elf^:lo 
ifi^ch.ibe.  question,  relates;,  .       -  .; 

, ,;  3^ondly»  witli  reference  to  Lfie  person  (a  prebendairy  pf 
acpithedral  church)  to  whom  the  right  first  accrued ;  ,  •;, 


'i:f  Tlie  principal  argumenttara  noticed  io  Uie  dpiniont 
Judges,  and  are  omitted  in  the  report  to  avoid  repetition. 
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ISSfi.  Thirdly,  with  reference  to  the  deceased  prtb^ndsi/j 

^t.T^  pergonal  representatives)  whose  right  is  the  ioiniediAte  siil^ 
I^WW*     ject  of  the  question. 

With  respect  to  the  first  point,  I  take  it  to  be  clear  Qitl 
the  patron's  right  of  presentation  to  an  ecclesiastical  beaci- 
fice  is  a  temporal  right. 

It  is  expressly  said  by  St.  Germain,  in  the  d6th  capi  of 
the  doctor  and  student,  that  the  right  of  presentation  is  s 
teoiporal  thing  and  a  temporal  inheritance.  *.  ;  .  • 

It  was  insisted,  however,  at  your  Lordships'  bar»  that  tlijf 
right  of  presenting  is  a  personal  spiritual  trust;  aod.t^ 
authority  of  Bishop  Gibson  was  relied  on  in  suppoitl  ct 
diat  position. 

Bishop  Gibson  (Codex,  tit.  33.  chap.  1.)  Aom  iildMd 
question  the  propriety  of  calling  it  a  temporal  inheritanoc^ 
or  chat  it  ought,  legally  speaking,  to  be  considered  othei^ 
)rise  than  as  a  spiritual  trust*  But  he  refers  to  qo  ait- 
thority  in  support  of  his  view  of  the  subject;  and  in  taji 
very  same  chapter  in  which  he  suggests  thb  doubt»  he  8a|| 
that  the  right  of  nominating,  which  at  first  was  annexed-^ 
the  person  building  or  endowing  the  church,  became^  hj 
degrees,  appendant  to  the  manor  in  which  it  was  bnilt; 
that  the  right  of  advowson,  though  appended  to  a  manoi^ 
castle,  &c.,  may  be  severed  from  it,  and  that,  being  sereradt 
it  becomes  an  advowson  in  gross ;  and  he  calls  the  right 
itself  an  incorporeal  inheritance^  which  may  be  granted  by 
deed  or  will. 

The  grounds  upon  which  it  has  been  considered  ihali  th^ 
advowson  or  patron's  right  to  present  is  a  temporal  uaii 
not  a  spiritual  inheritance,  are  well  stated  by  Godcdphia 
(Repertorium  Canonicum,  p.  209.),  who  was,  aa  ^mr 
•Lordships  know,  an  eminent  civilian  and  king's  advotate 
after  tlie  restoration  of  King  Charles  the  Second.  It  luidi 
ever  been  held,  he  says,  that  by  the  common  law  no  ad^ 
'fDWson  is  a  temporal  inheritance,  for  which  he  givcil  the 
following  reasons :  —  that  it  lieth  in  tenure,  and  um  be 
Kolden  either  of  the  king  or  of  a  common  person,  and  .0^ 
been  held  of  the  king  in  capite  or  in  knight's  service  v  that 
a  writ  of  right  of  advowson  lieth  for  him  who  hath  an 
estate  in  an  advowson  in  fee  simple;  that  tipf^tgcipe  quod 
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feiiat  Kedk  far  U;  tbat  a  toimnon  recovery  may  be  soffered       tSSlS. 
of  it ;   that  an  advowsoo  as  oilier  temporal  inheritances 

'  tnny  be  ferfeitied  by  attainder^  or  lo^  by  uMirpaiion,  neg- 
tgttnci^  and  other  means  there  specified;  that  the  wife 
A^  be  eadowod  thereof  and  the  husband  be  tenant  by 
the  ciutesy ;  that  k  may  be  talcen  in  coparcenary ;  that  it 
tttty  pa^s  by  way  of  exchange  for  other  temporal  inherit- 
4Eiaoe;  that  by  grant  of  all  lands  and  tenements  an  advoW- 

-  VMS  doth  pass,  and  if  not  by  livery,  yet  by  deed  is  transfer- 
able as  other  temporal  inheritances,  whicl>  pass  with  U^ 

-ttaaoors  whereunto  they  are  appendant. 

It  IB  said  that  the  obgecC  of  an  advowaon  is  of  a  i|)iritiii|l 
nature,  since  it  is  to  provide  a  spiritual  person  to  s^we  the 

*  chtirdi ;  but  the  right  to  nominate  snch  person  is  tibl  the 
a  temporal  estate.  That  right,  according  lo  Fleming  C.  J. 
and  PooFs  Case^  1  Bulstrode,  £S.)ff  is  an  interest 
aoul  not  authority.  The  spiritual  interests  of  the  church 
n^  provided  for  by  subjecting  the  fitness  i)i  the  pensoD 
nominated  to  the  judgment  of  the  bishop,  but  the  exercise 
dlT  the  patron's  tigM  cf  nomimttion  is'  not  subject  to  the 
jurisdiction  of  any  court  but  the  king's  temporal  courts^ 
-  Ota  this  point  Godolphrn  (p.  256.)  says,  '<  It  is  Aifficictit 
for  the  ordinary's  discharge,  if  the  presentee  be  able,  by 
urbonsoever  he  be  presented ;  which  authority  is  ackn'ow- 
todged  on  all  sides  to  have  ever  been  inherent  in  the  ccde- 
siastical  jorisdittion*  But  as  to  the  right  of  presentation 
ilad^  to  detemine  who  oi^ht  to  present,  and  who  not^and 
at  what  dme,  and  when  the  church  shall  be  judged  to 
iiaeome  i«rid,  and  when  not,  ail  these  appertain  to  the  kingf^s 
tenipik«I  laws." 

It  appears  to  ne,  therefere,  lo  be  indisputable^  thata 
light  of  presentadon  is  temporal  property,  the  alienatioli  <lf 
^whioh  must  be  governed  by  the  rules  and  analogies  of  the 
'Otmmon  law ;  and  that  it  is  no  more  to  be  considered  in 
^telitemplatfon  of  law  as  a  trust,  than  any  other  tempor:^ 
property,  for  the  proper  tise  of  which  the  owner  is  respoti- 
«Ale  only  in  Jbro  conseiehtke* 

An  advowson  being  an  incorporeal  hereditament^  may 
tm  Itken  by  deocent,  conv^eyaace,  or  devise^  like  other  tem- 
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i^B.         poral  property  of  that  class.    It  may  be  limited  in  fteor 
in  tail  for  term  of  life  or  for  years. 

If  the  advowson  be  held  ia  fee  or  in  tail,  it  descends  to 
MWMwnL,  ^)|^  i^^r  general  or  special.  If  for  life^  it  passes  to  the 
remainder-man  or  reversioner;  all  these  being  finediold 
interests.  A  term  of  years,  or  a  single  turn,  goes  to  the 
executor  or  administrator,  such  interests  being  less  thaa 
freehold ;  and  the  whole  estate,  or  a  portion  of  it,  or  a 
single  turn  only,  may  be  sold  for  a  pecuniary  oonsiifar- 
adon. 

If,  indeed,  the  church  be  vacant,  the  right  of  present- 
Alien  for  that  turn  cannot  be  granted  by  a  subject  either 
for  value  or  gratuitously. 

This  restriction,  however,  is  not  peculiar  to  a  right  of 
presentation ;  it  applies  to  annuity  or  rent  actually  dne^ 
which  may  be  granted  before  the  day  of  payment^  but 
which  cease  to  be  alienable  at  law  after  they  have  aocrJDcd; 
yet  the  arrears  in  both  cases  are  unquestionably  tempoial 
rights. 

The  nature  of  the  difference  which  subsists  between  the 
right  to  present  on  the  next  turn  which  may  accrue,  and 
the  right  of  presentation  to  a  vacant  turn,  it  is  now  matfr- 
rial  to  consider. 

The  right  to  present  upon  the  next  turn  which  shall 
accrue  is  an  interest  carved  out  of  the  fee  in  the  advowson, 
and  if  reconveyed  to  the  owner  of  the  fee,  will  merge. 

But  the  right  of  presentaticm  to  a  vacant  benefice,  though 
arising  from  the  advowson,  is  no  part  of  it. 

It  has  sometimes  been  called  a  chattel,  sometimes  a 
chose  in  action^  sometimes  a  fruit  fallen.  It  b  called  (in 
Dyer,  283.)  a  mere  personal  thing,  a  thing  in  right,  power 
and  authority,  a  thing  in  action  and  in  effect,  the  fruit  and 
execution  of  the  advowson,  and  not  the  advowson.  Is 
Ck)4  Lit.  120.  a.  it  is  said  to  be  not  merely  a  chose  in  adian^ 
for  it  survives  to  the  husband,  which  a  bond  does  not 
But,  by  whatever  name  it  may  be  called,  it  is  treated  in  law 
as  a  right  of  a  distinct  nature  from  the  ownership  of  the 
advowson  itself. 

In  Jenkins's  Cent.  p.  236^  it  was  held  by  all  the  Judged 
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of  Engiatid  that,  where  the  next  presentation  to  a  efaiuth,      ^^6M. 

then  votdy  had  been  granted,  the  grant  being  made  by^  a 

^subject  WB$  void :  **  for  the  present  aroidance  (it  it  sai^  is  a 

'  **  thing  in  action  and  privity,  and  vested  in  the  person  of  the     -^UUttii 

^  grantor  (the  patron),  and  is  like  a  relief  or  arveav  of  rent, 

'^  or  an  ebiigation,  or  a  debt;*'  and  it  is  added,  *<  if  a  grantee 

^  of  an  anhaity  in  fee  grants  an  annuity  for  life  or  yeavs^'it 

^  *'  is  good  ;  for  this  is  an  estate  settled  and  of  continoane^; 

**  IxitBgrant  of  the  arrears  of  the  annuity  is  void  causd^qmi 

'*  suprd;"  that  is,  because  the  subject  of  the  grant  is  become 

a  those  in  action;  and  notwithstanding  what  is  stated  in 

tbie  not^  to  The  Bishop  df  Lincoln  v.  Wolfersian^  mS  Btf^. 

1512,  respecting  the  fictitious  nature  of  thi^  reason^  Xtwj^ 

pesnrs  to  me  folly  warranted  both  by  analogy  and  authori^ 

•in  point.  '^  ! 

'  '    No  instance  can  be  shewn  in  our  books  in  wbidi  a  rigkt 

ibf  presentation  to  a  vacant  church  has  accompanied' the 

ownership  of  an  advowson  in  the  h(uid»of  a  su^d^^f^fafe 

person  to  whom  the  right  of  presenting  accrued  has  oeSiMd, 

'ehh'er  by  dearth  or  otherwise,  to  hold  the  advowtion.  ••'  ^ 

If  a  right  of  presentation  accrues  to  the  owner  in  fed^tif 
die  advowson,  it  does  not  pass  to  his  heir.  *  ^> 

If  the  right  accrues  to  a  tenant  in  tail  or  tenant  fbt  lift 
of  the  advowson,  it  does  not  pass  to  the  issue  in  tail  of^the 
riihfi(!hder-inan.  .      :j; 

But  in  all  these  cases  it  goes  to  the  eixiecutor,*  as  the  t^ 
pi^dientative  of  the  personal  rights  of  the  individual^  to 
whom  it  accrued.  "•^'' 

'  If  the  right  accrues  to  a  lessee  for  years  of  the'advt^- 
80n,  and  the  term  expire  within  six  months  afberwatds,  tl^ 
lesseie  is  entitled  to  present,  notwithstanding  die  expiratit^ 
of' the  term,  in  preference  to  the  reversioner.  Upon*  what< 
pirinciple  can  such  a  claim  be  sustained,  but  that  of  a  per^ 
sond  right  vested  in  the  individual  daring  the  tenn,'di^^ 
tinct  firbttl  Ms  interest  in  the  advowson  ?  -^ 

'^ITTii  Ifeme  covert  be  entitled  to  aU  advowson,  and  th6^ 
ditirlcfalieconie  void  during  the  coverture^  and  the  husband- 
snrvivef  he  shall  present :  but  if  the  avoidance  happened*^ 
ti'the  coverture  he  shall  not  present  t  such 'right 
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.Jk899*       being,  as  it  is  said,  only  a  chattel  real  in  action  not  redaced 

'^■^^'**^^      into  possession  darinir  the  coverture.     And  if  the  avoid* 

t^  ance  happen  during  the  coverture,  the  husband  shall  pre- 

^VMMr      sent,  though  be  be  not  tenant  by  the  curtesy,  as  in  cases 

where  the  wife  had  but  a  life  estate,  or  where  there  has 

been  no  issue  of  the  marriage ;  and  in  snch  case,  if  the 

husband  himself  die  before  the  presentment,  his  ^xecotof 

shalk- present,  and  not  the  heir.     (Watson's  Clerg.  Law, 

eha!)>.'d.):  ^  Can  any  reason  be  assigned  for  this  but  that  the 

right  which  had  accrued  during  the  coverture  was  distinct 

from  the  estate  in  the  advowson  ? 

'The  uniformity  of  the  law  in  all  these  instances  appears 
to' me  manifestly  to  shew  the  general  rule  to  be,  that  M 
right  to  present  to  a  vacant  church  vests  in  the  indiridoal 
to:  whom  it  accrues  as  a  personal  right,  which,  though 
oocroihg  from  the  advowson,  is  no  part  of  it,  is  not 
annexed  to  it,  and  does  not  follow  it  when  it  devolves 
upon  any  other  person  than  the  individual  to  whom  the 
right  of  presentation  first  accrued. 

Two  instances  indeed  may  be  mentioned,  in  which, 
though  the  right  of  presentation  does  not  pass  to  the 
sncceedtng  owner  of  the  advowson,  it  does  not  pass  to  the 
personal  representatives  of  the  deceased  individual  to  whom 
it  first  accrued. 

These  are  the  cases  of  a  bishop  and  a  ten.mt  in  eapiie  of 
the  crown,  in  both  of  which  cases  the  right  belongs  to  the 
king; 

This  right  of  the  king  upon  the  death  of  a  Irishop  is 
sometimes  said  to  arise  by  reason  of  his  title  to  the  tem- 
poralities, and  sometimes  by  reason  of  his  prerogative. 

But  it  is  equally  consistent  with  either  form  of  el* 
pr^ssion  to  say,  that  it  arises  by  reason  of  the  relation  in 
which  a  bishop  stands  to  the  king. 

The  temporalities  of  a  bishop,  of  which  his  advowsons 
fb^m  a  part,  are  held  of  the  king  per  baroniam. 

The  title  of  the  king  to  seize  the  temporalities  upon  the 
bishop's*  decease  may  reasonably  be  referred  to  the  tenure 
by  which  they  are  held;  and  the  further  title  to  one  of 
thelfruitif  of  these  temporalities  accrued  during  the  life  of 
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thie  bish(4>i  and  vested  in  him  as  a  chattel  at  lus  .death,        tS8S. 
may.  consistently  with  the  analogies  of  the  law«' be  m-      "*^^^"*^ 
ferred  to  the  same  source.  .  ^ 

,  That  the  right  in  question  is  a  condition  of  the  bishop's      mt^ttu, 
tenure  per  baroniamf  there  is  great  reason  to  suppose^  from 
the  Mmilarity  of  right  which  accrues  to  the  king.in  dtt 
case  of  a  tenant  in  capite  by  knight's  servicew  "ri 

.  If  a  tenant  in  capite  be  seised  of  a  manor  with-  an  Bdi^ 
vowson  appendant,  and  the  church  become  void,  and  ft« 
die,  his  heir  within  age,  the  king  shall  not  only.liave!th« 
wardship,  with  the  right  of  presenting  to  such  Uvtngt  A 
became  void  during  the'  infancy  of  the  heiri  but  to  iany 
right  of  presentation  which  accrued  during  the  life  of  his 
tenant.  :'i»;i-i 

Id  this  respect  the  case  of  tenant  in  capite'  is'  stricdy 
SMialogous  to  that  of  a  bishop.  Yet  if  the  land  be  holden 
by  knight's  service  of  a  common  person,  and  not  of  the 
king,  the  executors  of  the  deceased  tenant  shall  preseqt^ 
and  not  the  guardian.    (Co.  Litt  90  a.  388  a«)  ' . :  i 

And  if  tenant  in  socage  be  seised  of  an  advowson,  and 
the  church  become  void,  and  he  die,  his  heir  under-age^  . 
the  guardian  in  socage,  shall  not  present,  but  the  exie^, 
cutor  or  administrator.  < 

Sir  E.  Coke  in  one  place  gives  as  a  reason  why  tha 
king  shall  present  in  the  case  of  a  bishop,  that  the  pre« 
aentation  is  but  a  chase  in  action  (90  a.),  and  in  another 
that  nothing  shall  be  taken  for  the  presentation,  and  tbere^ 
fore  it  is  no  assets  (388  a.). 

The  circumstance  of  the  presentment  being  a  choiei\im 
action  is  a  singular  ground  of  objection  to  its  going,  to  tb^ 
executor;  and  that  of  its  not  being  assets  would  be  equally 
applicable  to  the  cases  of  a  tenant  who  holds  inspcagei 
and  to  a. tenant  paravail  who  holds  by  knight's  serviQe^  in 
both  which  cases  the  executor  is  entided. .  - 

How  far  indeed  it  is  quite  correct  to  say  that  a  preseny^ 
atton  is  not  assets,  will  be  seen  hereafter. 

If  the  right  of  the  king  to  a  presentation  accrued  before 
the  bbhpp's  death  be  not  a  condition  of  tenure^  it  may 
possibly  be  derived  from  the  same  principle  which  QntiU09 

s  ^ 
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Ifi36i        the  king  to  other  personal  property  of  the  bishop  upon  his 
ileath.  '• 

It  will  be  recollected  that  the  king  is  entitled  (according 

MXHMu^  lo  Sir  £.  Coke,  2  Inst.  491.)  to  six  things —  the  bishop's 
Jbest  horse  or  palfry,  with  his  furniture;  his  cloak  or  gown, 
and  tippet;  his  cup  and  cover;  his  bason  and  ewer;  his 
gold  ring ;  and,  lastly,  his  tnuta  canum^  his  mew  or  kennel 
oi  hounds ;  which,  says  the  record  quoted  by  Sir  £.  Coke^ 
0d  dominum  regem  ratione  prerogative  sua  spectant  H 
pertinent. 

.  The  origin  of  the  king's  right  to  these  chattels  is  not 
yery  clearly  ascertained.  Coke  says  that  it  was  not  any 
mortuary ;  but  it  was  given  to  the  king  as  a  fine  that  the 
bishops  might  have  power  to  make  wills  and  grant  pro- 
bates and  administrations.  Blackstone,  on  the  other  hand 
(vol.  ii«  p.  245.),  thinks  that  it  was  in  the  nature  of  a 
mortuary,  which  he  calls  a  sort  of  ecclesiastical  heriot, 
a  term  which  imports  a  duty  due  to  a  superior,  either  by 
service  or  custom.  Whether  it  is  to  be  referred  to  the 
cause  assigned  by  the  one  or  the  other  of  these  learned 
•  persons,  it  is  clear  that  in  cases  to  which  the  king^s  right 
did  not  extend,  the  chattels  would  pass  to  the  executor. 

To  shew  that  the  right  of  presentation  is  not  distinct 
from  the  advowson,  the  following  case  is  relied  on  in  Fitz. 
N.  B.  9S. :  — -  **  If  the  king  have  an  advowson  in  fee  which 
*^  voids,  and  during  the  voidance  the  king  granieth  the 
**  advowson  in  fee,  the  king  shall  not  present  to  this  avoid- 
**  ance."  Now  it  will  be  observed  that  this  proposition 
turns  altogether  upon  the  effect  of  the  king's  grant  f  and 
that  a  chose  in  action  is  grantable  by  the  king,  which  it  is 
not  by  a  subject. 

•  That  the  proposition  is  founded  on  the  operation  of  the 
hinges  grant  may,  in  some  degree,  be  inferred  from  what 
follows;  viz.  ^^  But  if  the  king  have  advowson  by  reason 
**  of  the  temporalities  of  a  bishop,  and  during  the  avoid- 
**  ance  the  king  restore  the  bishop  the  temporalities,  yet 
^  he  (the  king)  shall  present  to  the  advowson,  and  not  the 
**  bishop  for  this  avoidance."  In  this  case  the  restoratiom 
of  the  temporalities  of  which  the  advowson  is  part,  does 
not  carry  with  it  the  presentation  which  has  fallen  while 
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the  temporalities  were  in  the  king's  hands,  though  it  {«        fftSft 
said  in  the  former  part  of  the  passage  that  a  grant  of  the       ^'*y^' 
advowson  would  have  that  efTect.  >ft«*fciiit^« 

A  difference,  therefore,  is  taken  between  a  grant  of  att 
adyowson  by  the  king,  and  a  restoration  of  the  temporalities 
including  the  advowson. 

Moreover,  it  most  be  observed,  that  Sir  Matthew  H«k^ 
in  his  notes  on  Fitz.  N.  B.,  does  not  implicitly  adopt*  the 
position  in  the  text,  but  cites  some  authorities  to  shew  thift 
even  the  grant  of  an  advowson  will  not  carry  the  presetil^ 
ation,  unless  there  are  special  words  of  the  avoidance  in 
the  grant. 

His  note  is  as  follows :  —  ^*  Vide  cantrdj  except  thei^ 
^  are  special  words  of  the  avoidance,  16H.7.  8.,  Dyer^ 
**  382.  302  a.  348  a.  And  see  accordant,  18  Ed.  S.  58  a. ;  but 
*^  contrary  in  the  case  of  a  common  person,  1 1  H.  4.  54  b. 
*^  And  an  avoidance  fallen  is  not  grantable  by  m  eomnum 
^<  person,  Dyer,  283.  348.,  Staund.  Prerog.  44.,  46  £d*  9; 
**  Grants,  50.,  18  Ed.  3.  22.  and  in  margin." 

Watson  agrees  with  the  suggestion  of  Hale,  for  he  saya^ 
**  If,  when  a  church  is  void,  the  king  granis  a  manor  with 
^  all  advowsons  appendant,  the  void  turn  does  not  pass 
^'  tliereby,  unless  he  also  mention  it  in  his  grant,''  chap.  10. 
And  another  case,  arising  upon  a  grant  of  the  king,  is  stated 
in  2  Roll's  Abr.  345.,  from  which  the  distinct  nature  of  tfae 
presentation  strongly  appears.  *^  If  the  king  has  an  ad* 
«  vowson  by  reason  of  a  wardship,  and  he  grants  to  anotheir 
^*  during  the  minority  of  the  ward,  and  after  the  church 
^'  becomes  void,  and  continues  so  until  the  ward  attam  bii 
^*  full  age,  whereby  the  interest  of  the  grantee  determineiy 
^*  yet  the  grantee  shall  have  the  presentation  and  not  the 
**  king."  This  case  is  analogous  to  that  of  the  lessee  of  an 
advowson,  whose  interest  having  expired,  he  is  entitled  to 
present  to  a  church  which  had  become  void  during  the 
tern.  But  for  the  grant,  the  king  would  be  entitled  in 
preference  to  the  heir;  and  by  virtue  of  the  grants  the 
grantee  is  entided  in  preference  both  to  the  king  atid 
die  heir* 

X  will  trouble  your  Lordships  with  only  one  more  iiif* 
stance,  which  occurred  in  the  reign  of  Queen  £Uzabeth,;to 
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1%^  ^ett  bow  dearly  the  right  of  presenting  to  a  void  diazdi 
was  Considered  as  distinct  from  the  advowson  itself 
'  If  an  advowson  conoes  to  the  queen  for  forfeiture  by 
Bsi^rtett.  outlawry,  and  then  the  church  becomes  void  and  the  qoeea 
pr^entS)  and  then  the  outlawry  is  reversed  for  error,  yet  die 
quewn  shall  enjoy  the  presentment,  because  it  came  to  the 
^oeen  as  a  profit  of  the  advowson ;  but  if  the  church  be 
void  at  the  time  of  the  outlawry,  and  the  presentment  be 
fprfeited  a»  a  diattel  principal  and  distinct,  and  then  the 
outlawry  is  reversed,  the  party  shall  have  restitution  of  the 
presentment.  Beverly  and  Cot-nxvaWs  case,  Moor  269. 
'■■  Here  the  queen's  right  to  the  presentment,  as  a  profit  of 
the  advowson  while  in  her  hands,  is  asserted  in  the  first 
part  of  the  case;  and  the  subject's  right  to  restitotioD  of 
the  presentment  upon  an  avoidance  before  the  outlawry 
is  acknowledged  in  the  latter  part;  because  such  right 
of -presentment  became  a  distinct  chattel  before  the  out- 
]awryi 

Secondly,  I  am  now  to  consider  the  question  with  re^ 
ference  to  the  person  (a  prebendary  of  a  cathedral  chui^h), 
lo  whom  the  right  of  presentation  accrued. 

A  prebendary  is  a  sole  corporation  existing  by  charter 
4if  foundation ;  or  by  prescription,  which  presumes  a  charter; 
andall  the  possessions  of  the  prebend  are  derived  either 
from  the  endowment  of  the  founder,  or  of  subsequent 
benefactors. 

~  The  right  of  presentation  to  a  parish  church  must  tbeifr' 
fere  have  been  derived  mediately  or  immediately  firom  the 
original  patron  of  the  living,  who,  as  such,  was  seised  of  m 
temporal  estate  in  the  advowson. 

•  ^he  nature  and  incidents  of  that  estate  could  not  be 
dianged  by  its  transfer  to  any  particular  person  or  body 
politico 

What  the  heir  of  a  natural  person  cannot  take,  will  not 
go  tO'  the  successor  of  a  sole  corporation.  For  (as  it  is 
said  in  4  Co.  65.  FulxvoacCs  case),  succession  in  a  body 
politic  is  inheritance  in  the  case  of  a  body  private* 

And,  therefore,  in  case  of  a  sole  corporadon  or  body 
politic,  be  it  created  by  charter  or  prescription,  as  bishop, 
parson^  vicar,  master  of  an  hospital,  &c.  no  chattel  either 
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in  action  or  possession  shall  go  in  sucoessioD,  naim^r^        1^0(9^ 
than  the  heir  of  a  private  man  can  have  them ;  but  the  €^      '^m^mt' 
ecutors  or  administrators  of  the  bishop,  parson^  &a  shall     ''^WWJfV 
have  them.  -^Mittfo      »FWWf4* 

On  this  ground  it  is,  that  a  bishop^  parson^  &€.,  -or  mu 
sole  corporation,  which  are  bodies  politic  by  presoriptionf 
cannot  take  a  recognizance  or  obligation,  but  only  intbcjf 
private  and  not  in  their  public  capacity.  •■■'•.' 

If,  indeed,  there  be  a  custom  that  the  attccessor  of  imjr 
particular  corporation  sole,  as  the  chamberlain  of  London> 
shall  have  a  recognizance  acknowledged  tii  his  predeeenor^ 
he  shall  take  it;  because  the  same  custom  which  tnad^ikim 
a  corporation  in  succession  for  the  particular  purpotot  bits 
enabled  his  successor  to  take  recognizances,  obligatioBiS| 
&c.  made  to  his  predecessor,  in  the  absence  of  which  be 
would  not  be  entitled  to  do  so. 

The  exception  founded  on  custom  in  7%ff  Chamberlain 
cfLondon^s  case,  establishes  the  general  rule  in  those  cases 
in  which  custom  cannot  be  relied  on. 

And,  according  to  Sir  E.  Coke,  in  the  case  erf*  bodies 
politic  by  prescription,  ^^such  as  bishops,  parsons,  fiuu^*  ^ 
which,  &c.  is  manifestly  included  prebendaries),  there 
wiants  such  custom  to  take  a  chattel  (or,  as  I  apprefaenti, 
any  interest  distinct  from  the  inheritance),  in  their  politic 
or  corporate  capacity. 

Independently,  however,  of  this  negative  ai^^menC^ 
arising  from  the  incapacity  of  the  successor,  I  am  1^  to 
infer  from  analogy  that  the  personal  right  of  the  prebcndarjT, 
existing  at  the  time  when  the  church  becomes  vdidy  is  to 
be  preferred  to  that  of  his  successor.  -    ■    •• 

The  appendancy  of  an  advowson  to  a  manor  is  anald^bus 
to  its  union  with  a  prebend.  Yet,  if  the  church  is  votd^ 
and  the  lord  of  the  manor  die  leaving  the  church  vacam^ 
his  executor,  and  not  his  heir,  shall  present.  •  <'  '' 

The  title  of  a  husband  in  right  of  his  wife,  endowed  of 
an  advowson  by  n  former  husband,  is  not  unlike  the  seisin 
of  a  prebendary  in  right  of  his  prebend :  yet,  if  the  charofa 
become  void  during  the  coverture,  and  the  second  hnsband 
aorviTe,  he  and  not  the  heir  of  the  first  husband  shall 
present:  and  if  the  second  husband  die  before  exercising 
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l%S3p:  hU  right,  his  executor  would  be  entitled  to  stand  in  lib 
place* 

The  ecclesiastical  character  of  the  prebendary  doeSi  n^ 
KXMvsu.  appear  to  me  to  make  any  material  difference  between  this 
case  and  that  of  any  other  cor)K>ration  sole*  A  prebendaiy 
before  the  statute  IS  &  14  Car.  2.  c,  4p,  might  have  been  a 
layman ;  a  prebendary,  as  such,  has  no  cure  of  aoula,  aad 
was  not  obliged  by  the  13  Eliz.  c.  12*  to  subscribe  or  cead 
the  thirty-nine  articles.     (Burn's  Eccl.  Law,  vol*  iL  79.) 

Nor  would  the  ecclesiastical  character,  suppoaing  the 
prebendary  always  to  have  been  a  priest  in  l&oly  ordeni 
necessarily  entitle  his  successor  to  a  right  of  nomination  or 
presenting  to  a  benefice  accrued  to  him  in  right  of  his  pre- 
bend. 

The  transmission  of  an  archbishop's  options  to  his  pei^ 
sonal  representatives,  and  the  right  to  dispose  of  them  bgr 
will,  is  a  strong  instance  to  shew  that  a  personal  rights 
though  arising  from  the  ecclesiastical  character^  does  not 
pass  to  the  successor.  Another  strong  instance  is  that 
mentioned  by  Fitzherbert,  in  his  Natura  Brevium,  34.  N. 
*^  If  a  vicarage  happens  void,  and  before  the  parsou  pre- 
ents,  he  is  made  a  bishop,  &c.  yet  he  shall  present 
unto  this  vicarage,  because  it  was  a  chattel  vested  in  him  " 

In  tliis  instance,  the  individual  to  whom  the  right  ao 
crued  as  parson,  after  having  vacated  the  rectory  by  ac^ 
ceptance  of  other  preferment,  is  allowed  to  present  the 
vicar  in  preference  to  the  successor  in  the  rectory. 

Whether  the  case  here  put  was  founded  upon  any 
actual  decision,  or  only  upon  Fitzherbert's  own,  undei^ 
standing  of  the  law  prevailing  in  his  own  time,  it  has  the 
sanction  of  his  great  name,  and  must  be  deemed  of  high 
authority. 

One  distinction,  indeed,  is  recognised  between  lay  aad 
ecclesiastical  patrons  in  respect  to  the  right  to  vary  a  clerk 
presented.  If  an  ecclesiastical  patron  once  present  a  clerk, 
and  then  vary  his  presentation  by  presenting  another,  the 
bishop  is  not  bound  to  receive  either.  Whereas,  if  a  Isy 
patron,  having  presented  one  clerk,  afterwards  present  asr 
other,  the  bishop  cannot  absolutely  refuse  to  institutes  hot 
may  make  his  choice.     The  ground  of  which  distinction !% 
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that  the  ecclesiastical  patron  has  not  the  sanfie  excitee  as 

the  lay  patron  for  omitling  to  ascertain  the  sufficiency  df 

the  clerk  first  presented.     Keelway,  154.     Bat  this  dis-      ^^""^ 

tinction  has  no  bearing  on  the  question  of  succession  to'     uKNukl' 

the  right  of  presentation. 

It  has  been  urged  at  your  Lordships'  bar,  that  whei*e  a 
judicial  officer,  entitled   to  appoint  to  some  office,  dies 
without  having  made  an  appointment,  the  successor  in  tht ' 
office  shall  appoint.  "  ' 

The  first  answer  to  this  case  is,  that  so^h  right  of  ap- 
pointadent  is  not  property  of  any  kind ;  and  the  next,  that  '■ 
the  same  law,  whether  old  or  new,  which  has  established 
the  superior  office,  has  regulated  the  right  of  appointment: 
in  which  respect,  the  case  resembles  that  of  the  Chambei^ 
lain  of  London,  the  principle  of  which  is,  that  the  infw 
which  r^ulates  the  right  of  succession  is  coeval  i^h  the 
^establishment  of  the  office. 

It  now  only  remains  for  me,  in  the  third  place,  to  oM-  ' 
aider  your  Lordships'  question  with  reference  to  the  peiv  ' 
sonal  representatives  of  the  deceased  prebendary. 

The  right  of  the  personal  representatives  of  a  natural 
person,  where  a  right  of  presenting  has  accrued,  was  net 
dkpated  in  argument. 

It  was  admitted  to  be  too  firmly  established  opon  asft" 
•tfaority  to  be  now  called  in  question,  but  it  was  contended 
to  be  an  exception  from  the  general  rule  of  law,  which 
ought  not  to  be  extended  to  a  new  case,  the  exception  it* 
a^ff  though  established,  being,  as  it  was  said,  inconveni^hty 
and  founded  on  a  vicious  principle. 

I  do  not  propose  to  ofier  to  your  Lordships  any  obsetl^ 
ation  upon  the  convenience  or  inconvenience  of  the  etxist^' 
iiig  law,  by  which  the  personal  representative,  in  ordinary 
cases,  is  preferred  to  the  owner  of  the  advowson ;  but  if 
the  view  which  I  have  taken  of  the  right  be  at  all  correct, 
the  law  which  prefers  the  personal  representative  b  the 
general  rule,  and  it  lies  on  those  who  deny  its  application 
to  the  administrator  of  a  prebendary  to  establish  a  ground 
of  esKeption. 

It  may  be  admitted  that  the  right  of  such  administrators 
haa  never  been  the  precise  subject  of  any  judicial  decision. 
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4SS?*        Bttt  little  is  to  be  inferred  irom  that  circBiDstBnc«^  athcr 

^^^^^^       on  one  side  or  the  other.     If  any  argument  is  to  ber  fadt 

"^^'^  "       i^n  the  absence  of  litigation  upon  the  snfafecty.Ishaold 

UiHi^^H*      rather  conclude  that  the  general  rule  has '  preyailed^  'thw 

that  an  exception  to  it  had  been  admitted  withoat  dispnlK 

There  can  be  no  doubt  that  (generally  speakfaig^lk 
executor  of  a  prebendary,  as  well  as  every  other  ^cdesia^ 
ticaL  corporation  sole,  takes  the  peansooal  righta  of  hasitiest- 
ator,  wliether  in  possession  or  in  action,  which  accnittl^ 
the  deceased  in  right  of  his  prebend ;  such  as  the  prodaoe 
of  the  prebendal  lands  actually  severed,  or  reat  beoome 
4ue  before  the  death  of  the  prebendary. 

So.  award,  relief,  her^ot,  &c.  accruing  from  the  prebcttU 
Jands,  would  pass  as  chattels  to  the  executor;  mdlhe 
successor  iloes  not  take  any  such  rights  or  iotoreets  as  aie 
40SS  than  freehold.  ■  -^yf 

Even  if  a  bond  be  expressly  given  to  a  corporation  aok^ 
<as  the  dean  of  St.  Paul's)  20  Ed.  4.  2.  Bro.  CorporatWMb 
6Q«>  and  to  Lis  successors,  the  successor  shall  noi  sae 
upon  it,  but  the  executor.  ...  ; 

It  is  urged,  however,  that  the  right  of  presentation  In  a 
vacant,  church  is  not  a  matter  of  profit,  and  that  ibepeiy 
sonal  representative  of  the  deceased  prebendary  ought  not 
.to  take  it,  because  it  would  not  be  assets.  -     - 

r  l^ut  the  same  argument  applies  to  the  personal  represeatr 
atives  of  a  natural  person,  in  which  case  their  title  ia:ad^ 
mitted  to  be  unimpeachable. 

If  the  right  of  presentation  be  not  part  of  the  freehpU^ 
it  cannot  be  exercised  by  the  successor;  by  whom., tbea 
should  it  be  exercised  but  by  the  person  who  repnvents 
4he  pei'sonal  interests  of  the  deceased  ? 

The  title  of  a  personal  representative  is  not  confioed^H 
fjbosc  things  which  become  assets  in  his  hands* 

All  the  personal  esute  of  the  deceased^  whether  held-fiv 
his  own  benefit  or  for  that  of  others,  passes  to  his  executor 
pr  adnynistrator.  .  j 

Terms  for  years  producing  no  benefit,  covttianta  and 
obligations  for  the  benefit  of  strangers^  vest  in  the  persooil 
representative. 

If  the  .patron  be  disturbed  in  presenting  to  a  Tacant 
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flhurcby  and  die,  his  executor,  and  not  his  heir,  iDint  bt«(i|r 
doie  writ  of  quare  impediU 

It  can  scarcely  be  argoed  that  the  successor  of  a  ds»- 
prebendary,  who  was  disturbed  in  his  lifetikne^ 
O0iikl  maintain  such  a  writ ;  and  if  not,  who  but  the  exe^ 
CBtor  could  maintain  it  ?  and  who  is  to  have  the  writ  to 
tbe  bishop  ? 

•  ■  Moreover,  it  is  to  be  recollected  that  in  such  an  actiM 
daaMges  are  recoverable,  and  that  such  damages  would  iitt 
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^-  In  SmaUwood  v.  The  Bishop  qfCooeniryj  Gro.  Eliz^SO?'^ 
it  was  expressly  held  by  the  justices,  that  this  action  was 
Mritfain  the  equity  of  the  statute  of  the  4  Ed.  8.^  for  the  pre- 
sentment is  a  chattel  that  should  go  to  the  executors  if  the 
^^turbance  had  not  been ;  and  for  a  disturbance  in  theil: 
own  time,  they  shall  recover  damages  to  the  use  of  the 
testator:  by  the  same  reason,  for  a  disturbance  in  the  time 
4ifthe  testator,  they  shall  recover  damages  by  the  equity  ^df 
the  Stat.  4  Ed*  3.  And  according  to  the  report  of  the  sanie 
case  in  Saville,  118.,  it  was  held,  with  reference  to  ^tb^ 
objection  that  the  presentment  could  not  be  assets,  that 
etary  thing  which  the  law  gives  by  execution  should  bte 
Ifrid  to  be  valuable,  and  consequently  assets;  that  by  re- 
covery in  quare  impedit  the  damages  would  be  assets  ^  and 
1^'  la  tbe  advowson  is  assets  in  the  heir,  the  presentment 
rfiall  be  in  the  executor.  i- 

Will  it  be  said  that  such  assets  belong  to  the  succ^sor 
<tf  a  prebendary,  or  that  he,  rather  than  the  executor,  i)i  to 
tae  for  them  for  the  benefit  of  the  deceased's  pei^sonid 
4Wtale?'  ■     ■  '■•'^^''^ 

It  has  been  objected  in  argument  agamst  the  right  of 
file  personal  representative,  that  he  cannot  present  in 
right  of  the  prebend,  yet  that  he  ought  to  present  in  that 
tigbtin  which  the  deceased  prebendary  must  have  pre 

But  the  same  difficulty,  if  it  be  one,  would  apply  tb  the 
ctee  of  a  husband,  who,  though  not  tenant  by  the  courtesy, 
|M»ent8  after  hb  wife's  death  in  respect  of  an  advowson 
vested  in  the  wife,  to  a  living  becoming  vacant  during  the 
coverture;  and  also  to  the  case  mentioned  by  Fitzherbert, 
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1 SS8.       of  a  psrson  to  whom  a  right  of  presentiog  to  a  vioanige  hii 
accrued  in  right  of  his  church,  and  who  presents  a  lictt 
after  having  vacated  bis  rectory  by  promotion. 
BsinmL.  In  both  these  cases,  the  tide  which  accrned  aUenojmt 

h  asserted  by  the  presentor  as  a  personal  right  ^rasted  k 
the  individual  to  whom  it  accrued. 

The  observations  which  I  have  submitted  to  your  Lord^ 
ships  have  been  confined  to  the  case  of  a  presentetiie 
advowson ;  the  object  of  your  Lordships'  question  beinj^ 
in  terms,  a  right  of  presentation.  ■^ 

The  case  of  a  donative  advowson,  in  which  there  is  as 
presentation  to  the  bishop,  stands  altogether  upon  a  dili> 
ent  ground ;  not  forming,  as  I  conceive,  any  exception  to 
the  general  rule  which  has  been  mentioned,  but  being  of  t 
nature  to  which  the  rule  is  inapplicable. 

The  principle  of  the  rule  which  carries  the  right  of  (MK 
senting  to  the  executor  is,  that  the  right  which  aocmed  II 
the  testator  as  patron  is  become  distinct  from  the  advow» 
son. 

It  belongs  to  the  patron  for  a  limited  time  only,  whick 
time  is  independent  of  his  interest  in  the  advowson.  If 
not  exercised  within  six  months,  it  passes  as  a  separate  sad 
distinct  interest  to  the  bishop ;  and  if  not  exercised  by  iIm 
bishop  within  six  months  more,  it  passes  in  like  masner 
to  the  king;  neither  the  bishop  nor  the  king  having  any 
interest  in  the  advowson. 

In  the  case  of  a  donative,  the  right  of  presenting  is  mb- 
ject  to  no  limitation :  though  the  patron  forbear  to  811 
the  church  for  any  length  of  time,  his  right  is  not  lostf  it 
does  not  pass  from  him  to  the  bishop,  or  to  the  king,  or  Is 
any  other  pei^on ;  and  if  he  never  fill  the  church  at  aU, 
the  common  law  has  made  no  regular  provision  fbr  camp 
pelling  him  to  do  so. 

So  different  is  the  right  of  the  patron  of  a  donative  fioa 
that  of  a  presentative  advowson,  that  even  during  the  in* 
cmnbeney  the  sole  right  of  visitation  and  correction  con- 
tinues in  tl)e  patron,  independent  of  the  jurisdiction  of  tbs 
ordinary.  '  The  patron  alone  can  deprive  the  iBcambsolf 
and  it  is  to  him  that  resignation  must  bt  made. 

It  is  unnecessary  here  to  consider  whether,  by  the  tpi- 


ON   APPEALS   AND   WRITS   OF   SRROR.  flQ9 

ritual  oourti  or  by  any  other  roeaos^  the  owner  of  a  donative  1  MS* 
might  be  obliged  to  supply  a  minister  for  the  sacvioe  of 
the  church  upon  the  ground  of  his  having  dedicated  tha 
church  to  the  public  for  spiritual  purposes ;  for  admitting 
•och  obligation  to  lie  upon  the  patron,  yet  during  the 
▼acancy  of  a  donative,  either  by  death,  resignation,  or 
otherwise,  the  freehold  of  the  church  of  the  glebe  and  of 
the  tithes  reverts  to  the  patron  and  remains  in  him,  till 
by  a  new  gift  he  confers  it  on  a  new  incumbent;  and  it 
would  therefore  be  inconsistent  with  this  title  of  the  patron 
that  any  other  person  should  have  a  right  to  divest  his 
freehold  by  collation. 

For  these  reasons  I  am  of  opinion,  that  where  an  ad'* 
iK>W8on.  belongs  to  a  prebendary  in  right  of  his  prebend^ 
and  tlie  church  becomes  vacant,  and  the  prebendary  dies 
without  having  presented,  the  right  of  presentation  bekaigs 
to  his  personal  representative. 

JBctland  B.  —  It  is  highly  probable  that  the  state  of  factSy 
oot  of  which  this  question  arises,  has  in  very  many  instances 
existed;  and  it  is  remarkable  that  no  light  is  thrown  upon 
the  subject  by  any  decision  at  law,  nor  by  any  practice  of 
the  church  upon  a  presentation  to  a  benefice  under  dr* 
eamstances  precisely  similar  to  the  present.  If  any  such 
decision  exists,  it  has  escaped  the  industry  of  the  experi* 
enced  counsel,  who  argued  this  case  in  the  Courts  below, 
and  at  the  bar  of  this  House,  and  the  researches. of  the 
learned  Judges  of  those  Courts,  whose  enquiries  were  so 
■edelonriy  directed  to  the  discovery  of  some  authority* 
upon  which  their  judgment  might  be  founded.  It  is  le 
principle^  therefore,  and  to  cases  analogous  to  the  present* 
that  the  attention  b  to  be  turned,  in  order  to  arrive  at  a 
satisfactory  conclusion. 

In  pursuing  this  enquiry,  I  do  not  mean  to  dispute  that 
by  the  law,  as  it  stands,  if  a  presentative  church,  the 
advowson  of  which  belongs  to  a  layman,  beoome  vacaol, 
and  the  lay  patron  die  without  presenting,  his  executof 
shall  present,  and  not  his  heir  or  devisee,  or  the  neact 
owner  of  the  advowson,  it  being  considered  that  the  next 
turn  is  a  chattel;  though  this  seems  to  have  been  doubted 
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1888i  in  the  esse  of  the  Queen  v.  Tne  Arehbiahop  of  CtnUertlunfi 
Fane  and  Hudson^  and  the  Court  left  it  undecided.  Tht 
report  is  to  be  found  in-  the  1  Leon.  201.  The  distidcCMiD 
which  I  shall  endeavour  to  make  will  be  that  the  right  of  tte 
owner  of  an  advowson  does  depend,  though  the  oontnuy  ii 
contended  for  on  the  part  of  the  defendant  in  error,  upotf 
the  character  in  which  he  holds ;  and  that  as  the  decMBftA 
was  seised  of  and  in  the  prebend  of  South  Orailtham>iritt^ 
its  appurtenances,  to  which  prebend  the  advtowson  of  tW 
mctory  of  the  parish  church  of  Welby  with  its  appaitt^ 
nances  belonged,  in  his  demesne  as  of  fee,  in  rigbt^of  IhV 
said  prebend ;  the  right  of  presentation  to  the  chiircbf  irfastf 
it  should  become  vacant,  arose  out  of  his  office  of  prebeail^ 
ary,— Nwas  a  spiritual  trust  to  be  executed  for  the  saj^MNt 
of  and  for  the  promotion  of  the  welfare  of  the  established 
religion,*^  and  tliat  to  him,  and  to  him  alone  was  cx>nfided 
the  choice  and  appointment  of  an  incumbent  ' 

It  appears  from  history  that  for  six  or  seven  centmis 
the  parochia  was  the  diocese  or  episcopal  district;  th«e 
was  the  residence  of  the  bishop  and  his  dergy  at  tbv 
oathedral  church;  all  tithes,  offerings,  and  eedesiasticil 
profits  belonged  to  the  bishop  and  his  clergy  for  their  sop^ 
port,  fi>r  the  repairs  and  ornaments  of  the  church,  and  fmt 
other  works  of  piety  and  charity.  Such  community  and 
collegiate  life  of  the  bishop  and  his  clergy  was  the  practioe' 
of  the  British,  and  was  afterwards  adopted  by  the  Sfoetm 
church. 

Many  causes  contributed  to  the  existence  of  paroehi4 
cburcbe&.  In  some  places  the  liberality  of  the  inhabiianis 
mised  them,  and  by  supplying  preachers  with  hoQSSi^ 
induced  tbem  to  settle  and  become  the  pastors;  kings 
founded  free  chapels  for  the  purpose  of  worship  for  thd^ 
court  and  retinue.  The  bishops,  too,  to  plant  and  eoeoa- 
rage  Christianity  amongst  the  people,  built  churches;  bat 
the  great  source  from  whence  the  increase  of  the  nomber  rf 
boildings  for  divine  worship  arose  was  the  piety  oftbo' 
great  lords,  who  having  large  possessions  and  territories- 
founded  churches  for  the  use  of  their  families  and  tenaat*- 
within  their  respective  domains,  and  hence  it  seems  alilk^ 
topatronagein  laymen  first  sprung.    Hence'the  bootidiKrieir- 
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of   parishes    became  commensurate  with   the  exte^l  of       1888i 
manors ;  hence  the  several  portions  of  the  same  ohufchi 
were  divided   according  to  the  separate  interests- of  ihe 
several  lords. 

.'  But  although  for  the  purpose,  and  in  the  hope  of  mom^ 
^rmly  establishing  religion^  and  more  widely  extending  ics» 
4ivine  influence^  these  changes  in  its  constitution  and) 
iRMagemeDt  were  permitted  by  the  church,  the  right- of 
the  bishop  rither  in  respect  of  spirituals  or  temporalH^iiira^* 
not  invaded.  He  still  had  the  cure  of  souls,  and 'a  title  tir 
all  the  ecclesiastical  revenues  within  bis  whole  diocese  $  byx 
IHs' Authority  and  consent  priests  were  ordained,  as  assiaft^f^ 
aaia  given  to  him;  no  church  could  be  used  for- public 
worship^  till  consecrated  by  him ;  no  priest  could  officiafta 
liiere  without  his  delegation. 

^  From  the  causes  I  have  above  stated,  the  privilege  of 
nominating  fit  persons  to  officiate  in  churches  which  thfr- 
piety  and  liberality  of  private  persons  had  founded  .or 
oodowed  was  given;  and  the  bishops  were  content,  in  such^ 
CB$es^  to.  forego  theprivil^e  of  appointing  the  ministOTi^ 
wJho  were  to  perform  the  duties  in  such  churches;  ^this 
power  was  conceded  to  the  founders  or  bene&ctors  of  snch^ 
cbarches,  ratume  fundationisj  where  they  were  founders  ;f 
pofume donaiioniSf  where  they  endowed  the  churches;  aild' 
ratiGneJundij  where  they  gave  the  soil  upon  which  they 
wfero  builts  the  bishops  reserving  only  the  power  of  deciding 
upon  the  fitness  of  the  persons  nominated,  1  Co.  Litt.  119. 64 
In  process  of  time,  this  practice  became  the  law  of  the 
eborcb^  The  church  having  made  these  ooncessiona  andv 
having  thus  parted  with  the  right  of  presenting,  it  becaoMv 
•'inatter  of  indifierence  to  the  bishops,  whetheiv  upon  thei 
dcatfa  of  the  lay  owner  of  an  advowson,  during  the'  vacanoyt 
of.'4be  church  belonging  to  it,  the  right  that  the  patron^' 
had  he  Jived,-  would  have  exerased^  should  go  to  his  heir,'* 
QC*  sbould  belong  to  bis  executor:  the  church- left  thaii 
^l^tion  to  the  courts  of  law  to  determine;  and  I  am  bonnd^ 
to  admit,  that  in  such- cases  the  oUdm  of  the  executor  is> 
cptalriishedi  But  I  cannot  apply  that  rule  to  the  case  in' 
qOiefliion.i,  because  the  advowson- of  which  the  late  prebend^* 
af^-oftGrMtbamwas^eisedwaa  given  to  hmas  a'^memteD' 
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18SS.  of  the  church  of  Salisbury,  was  appendant  to  an  ecclesi- 
astical dignity,  and  is  not  to  be  governed  by  the  same  law 
as  is  applicable  to  advowsons  in  lay  hands. 

If  I  am  wrong  in  taking  this  view  of  the  qaestion,  die 
error  arises  from  my  considering  the  right  of  the  ezecator 
of  a  lay  patron  to  be  an  exception  from  the  rule  wUch 
governed  property  of  this  description  in  the  bands  of  the 
church,  as  there  appears  to  be  a  manifest  diatinctioa  betwen 
lay  and  spiritual  property. 

In  the  note  upon  the  lOth  section  of  Littleton,  1  Ins.  17.6b. 
it  is  said  "  of  an  advowson  wherein  a  man  hath  an  abaolala 

ownership  and  property  as  he  hath  in  lands  and  rentv 

yet  he  shall  not  plead  that  he  is  seised  in  dominieo  mo  wl 

de  feodOf  because  tliat  inheritance  savouring  not  de  dcm$ 
*^  cannot  either  serve  for  the  sustentation  of  him  and  hii 
^^  household,  nor  can  any  thing  be  received  for  the  sane 
'<  for  defraying  the  charges,  and  therefore  he  cannot  svf 
^^  that  he  is  seised  therein  in  dominieo  suo  dejeoda,"  la 
the  section  of  Litdeton,  upon  which  this  is  a  comnientai]^ 
the  author  is  treating  of  an  advowson  in  lay  hands;  aad 
these  authoriues  are  adduced  by  Gibson  in  his  Coda, 
p.  757.  in  speaking  of  spiritual  property,  to  illustrate  the 
difference  he  points  out.  In  the  pleadings  in  the  present 
case,  the  prebendary  is  alleged  to  be  seised  of  the  advow- 
son in  his  demesne  as  of  fee;  and  why  is  it  so  pleaded? 
The  answer  is,  it  is  not  a  lay  dtle ;  but  that,  to  use  the  km- 
guage  of  Coke,  it  savours  de  domo,  may  be  made  serviceable 
for  the  sustentation  of  him,  as  a  spiritual  person,  and  hii 
household.  The  case  of  Loudon  v.  TTie  CMegiaie  ChefUr 
of  the  Collegiate  Church  qfSouthwellj  Hob.  304.  is  a  further 
proof  of  the  distinction  I  have  taken,  between  hiy  aod 
spiritual  property. 

I  shall  next  call  the  attention  of  your  Lordships  to  the 
ecclesiastical  character  of  the  officer,  in  whom  till  his  deatl^ 
it  cannot  be  denied,  the  right  of  presentation  was  vested;  to 
the  object  of  the  founder  of  the  prebend ;  and  to  the  natoie 
of  the  property  with  which  he  endowed  it 

A  prebend,  as  defined  by  Dr.  Cowel,  is  the  portkm 
which  every  member  or  canon  of  a  cathedral  church  reoei^ 
eth   in  the  right  of  his  place  for  hb  maintenanoe ;  is 
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eanonica  portio  is  properly  used  for  that  share  which  every  «1'MS. 
canon  or  prebendary  receivetb  out  of  the  common  stock  of  ^'" 
the  church ;  and  prebenda  is  a  several  benefice  rising  from 
some  temporal  land  or  church,  appropriated  towards  the 
maintenance  of  a  clerk  or  member  of  a  coll^iate  chureh, 
and  is  commonly  named  <^  the  place  where  the  profit 
^owetb.  And  these  prebends  be  either  simple  or  with 
dignity.  Simple  prebends  be  those  that  have  no  more 
than  the  revenue  towards  their  maintenance;  prebenfds 
with  dignity  are  such  as  have  jurisdiction  annexed  to  tiiem, 
according  to  the  divers  orders  in  every  church. 

The  object  of  the  founders  of  prebends,  there  cannot  be 
ji  doubt,  was  to  provide  for  the  maintenance  and  sop- 
port  of  the  prebendary ;  and  it  cannot  be  supposed  that  it 
was  the  intention  of  any  founder  that  the  emoluments  of 
the  prebend  should  t>e  appropriated  beyond  the  life  of  the 
party  in  possession.  I  shall  not  stop  to  enquire  whether 
this  charitable  intention  of  founders  has  not  been  in  a  great 
measure  defeated ;  but  I  shall  confine  myself  to  the  con- 
sideration of,  whether  the  particular  right  contended  for 
by  the  executrix  is  founded  upon  any  decision  in  the  law, 
or  can  be  supported  upon  principle. 

It  is  admitted  on  ail  hands,  that  no  authority  is  to  be 
fbnnd  on  the  subject.     Let  us  then  look  to  the  character 
of  the  person,   under  whom  the  right  to  present  to  the 
chorch  of  Weiby  is  claimed  by  the  defendant  in  error. 
He  was  an  ecclesiastic:  as  a  layman,  he  could  not  at  this 
day  have  enjoyed  the  dignity ;  the  office  was  conferred  on 
him   by   the    church,    its   emoluments   and   profits   wei^ 
intended  by  the  founder  for  his  support,  to  him  was  con- 
fided the  sacred  trust  of  providing  a  proper  ministeir  for 
the  church,  appendant  to  his  prebend.     Looking  back  to 
the  times  when  similar  benefactions  were  bestowed  upon  the 
cborchi  no  one  can    hesitate  to  be  convinced   that  the 
founder  of  the  prebend  of  South  Grantham  intended  the 
prp^headary  to  become  incumbent  to  the  church,  or  al  least 
that  he  should  (unless  provided  for  in  such  a  manner  as  to 
render  the  living  of  Welby  untenable,)  have  the  power  of 
being  so.     The  selection  of  the  prebendary  by  the  bishop 
is  a  youcbar  for  his  piety,  and  a  sanction  and  authorityto 
VOL.  VII.  T 
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183S.  him  that,  in  presenting  himself,  or  any  other  clerk,  the  trne 
interests  of  religion  would  be  promoted.  Can  itibecoBr 
tended  that  the  trust  can  be  carried  further  ?  To  do  so 
is  to  put  into  the  hands  of  a  stran<j;er  to  the  church  a  trust, 
the  execution  of  which  was  confided  to  a  member  of  its 
own  body,  is  to  divert  the  course  of  the  founder's  bounlf 
into  a  different  channel  from  that  in  which  he  intended  it 
should  flow,  and  to  establish  a  precedent  by  which  the 
best  interests  of  the  church  (I  admit  the  instances  would 
probably  be  few)  might  be  affected. 

If  I  am  correct  in  considering  an  advowson  in  the  bands 
of  a  prebendary  in  right  of  his  prebend  as  a  spiritual  trust, 
which  is  vested  in  him  jure  ecdesice^  it  should  be  enquired 
whether  such  a  trust  can  be  transferred  to  another,  or 
whether  it  survives,  and  will  go  to  the  representative  of 
the  deceased   person  in  whom  it  was  placed.     I  find  in 
Hob.  154.  Colt  and  Another  v.  The  Bishop  €^  Uchjield  md 
Ca^oentry,  it  is  said  that  ^^  if  a  lapse  occur,  and  then  the 
*^  ordinary  die,  the  king  shall  present,  and  not  the  exec^itort 
^'  of  the  ordinary;  for  it  is  rather  an  administration  than 
"  an  interest."     Fita.  Nat  Brev.  34.  G.  25  Ed.  S.  S4. 
Dyer,  87.      The   case   of   Merton    College   is   doubtful, 
whether  to  the  king  or  to  the  metropolitan.     So   again 
Hob.  154.     "  A  lapse,  as  I  have  said,  is  an  act  and  G^Bce 
'^  of  trust  reposed  by  law  in  the  ordinary,  metropolitan, 
^^  and,  lastly,  in  the  king;  the  end  of  which  trust  is  to  pro- 
**  vide  the  church  of  a  rector  in  default  of  a  patron,  aod 
*^  yet  as  for  him,  and  to  his  behoof;  and  therefore,  as  be 
'^  cannot  transfer  his  trust  to  another,  so  cannot  he  divert 
<^  the  thing  wherewith  he  is  trusted  to  any  other  purpose." 
The  reason  given  by  the  learned  judge,  why  the  present- 
ation does  not  go  to  the  executor  of  the  ordinary,  viz.  that 
it  is  an  administration  rather  than  interest,  appears  to  ne 
mainly  to  fortify  the  position  for  which  I  am  contending. 

I  cannot  fail,  also,  to  pray  in  aid  the  weight  that  is  to  be 
derived  from  the  further  consideration  of  the  legal  character 
of  a  prebendary.  He  is  an  ecclesiastical  sole  corporation, 
and  as  such  he  can  have  no  heir  nor  personal  representative. 
To  his  natural  heir  his  prebendary  rights  cannot  pass,  nor 
can  they  vest  in  his  personal  representative;  but  the  rigbt 


MUllSOUII 
0* 


ON   APPEALS   AND    WRITS   OF   ERROR.  3^5 

of  presenting  to  the  vacant  church  must  remain  unsevered,        18SS. 
and  in  abeyance,  till  the  appointment  of  a  successor. 

In  treating  this  matter,  I  have  not  commented  upon  nor 
attempted  to  remove  the  effect  of  those  arguments,  which  mMu 
have  been  drawn  from  several  of  the  authorities  that  have 
been  relied  upon  in  support  of  the  claim  of  the  defendant 
in  error,  because,  as  they  have  proceeded  upon  lay  patron- 
age, they  have,  in  the  view  which  I  have  taken  of  the  sub- 
ject, no  bearing  upon  the  question. 

From  what  I  have  said,  your  Lordships  will  have  collected 
that  the  opinion  to  which  I  have  come  is,  that  the  right  of 
presentation  to  the  vacant  church  of  Welby  does  not 
belong  to  the  personal  representative  of  the  deceased 
prebendary. 

J.  Parke  J. — To  the  question  which  your  Lordships  have 
been  pleased  to  refer  to  tlie  Judges,  I  answer,  that,  in  my 
opinion,  the  right  of  presentation  belongs  to  the  personal 
representatives  of  the  deceased  prebendary. 

The  precise  facts  stated  by  your  Lordships  have  never, 
as  far  as  we  can  learn,   been  adjudicated  upon  in  any 
Court ;  nor  is  there  to  be  found  any  opinion  upon  them 
of  any  of  our  Judges,  or  of  those  ancient  text  writers  to 
whom  we  look  up  as  authorities.     The  case,  therefore,  is 
Id  some  sense  new^  as  many  others  are  which  continually 
occur;  but  we  have  no  right  to  consider  it,  because  it  is 
new,  as  one  for  which  the  law  has  not  provided  at  dl ; 
and  because  it  has  not  yet  been  decided,  to  decide  it  for 
ourselves,  according  to  our  own  judgment  of  what  is  just 
and  expedient.     Our  common  law  system  consists  in  the 
applying  to  new  combinations  of  circumstances  those  rules 
of  law  which  we  derive  from  legal  principles  and  judicial 
precedents;  and  for  the  sake  of  attaining  uniformity,  con- 
sistency, and  certainty,  we  must  apply  those  rules,  where 
they  are  not  plainly  unreasonable  and  inconvenient,  to  all 
cases  which  arise;  and  we  are  not  at  liberty  to  reject  them, 
and  to  abandon  all  analogy  to  them,  in  those  to  which 
they  have  not  yet  been  judicially  applied,  because  we  think 
that  the  rules  are  not  as  convenient  and  reasonable  as  we 
cmrselves  could  have  devised.     It  appears  to  me  to  be  of 
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1833.       great  importance  to  keep  this  principle  of  decision  steadQj 
in  view,  not  merely  for  the  determination  of  the  particular 
case,  but  for  the  interests  of  law  as  a  science. 
ExamxLL.  I  propose,  therefore,  to  enquire,  by  reference  to  those 

sources  from  which  we  usually  derive  them,  what  the  ruki 
and  maxims  of  the  common  law  upon  this  subject  are;  and 
it  will  be  found  that  there  is  little  difficulty  in  the  enquiry, 
and  none,  as  it  seems  to  me,  in  their  application  to  the 
facts  under  consideration. 

The  decision  of  the  present  case  depends  upon  two 
propositions,  both  of  which  appear  to  me  to  be  established 
by  authority,  and  neither  of  which  can  be  shewn  to  be  ud- 
reasonable  or  inconvenient. 

First,  that  in  every  presentative  benefice  the  void  turn  is 
a  personal  right  or  interest,  which  is  disannexed  from  the 
estate  in  the  advowson,  and  vested  in  the  person  of  the 
individual  to  whom  the  advowson  then  belongs. 

Secondly,  that,  whether  valuable  in  a  pecuniary  point  of 
view  or  not,  all  personal  rights  and  interests  of  the  nature 
of  property,  and  which  are  not  extinguished  by  death, 
(with  some  exceptions,  which  are  easily  explained,  and 
which  have  no  bearing  upon  the  present  case,)  vest  on  the 
death  of  the  owner  in  his  personal  representatives. 

The  first  of  these  two  propositions,  I  say,  will  be  found 
to  be  supported  by  authority ;  for  in  every  case  which  is 
reported,  and  in  every  book  in  which  the  subject  has  been 
treated  of  or  mentioned,  as  far  as  I  have  been  able  to 
discover,  the  void  turn,  or  right  of  presenting  to  a  vacant 
presentative  benefice,  is  either  expressly  stated  to  be  a  per- 
sonal right  or  interest,  under  a  considerable  variety  of 
description,  or  the  cases  mentioned  are  capable  of  a  satis- 
factory explanation  upon  that  supposition  only. 

It  is  true  that  the  great  majority  of  the  authorities  to 
which  I  refer  relate  to  benefices  in  lay  hands,  but  all  do 
not  i  and  there  is  no  one  case,  text  book,  or  dictum^  of 
which  I  am  aware,  in  which  any  intimation  is  conveyed 
that  there  is  any  exception  to  this  general  rule.  Surely  it 
is  impossible  to  argue,  with  such  a  constant,  uniform,  and 
unvarying  course  of  precedent  on  one  side,  in  ail  cases  in 
which  the  subject  has  been  in  question,  and  in  the  absence 
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of  all  authority  for  such  an  anomaly  on  the  other,  that  the        188S. 
<uise  of  an  advowson  in  spiritual  hands  is  an  exception  to 
the  general  rule :  and  if  the  absence  of  authority  were  not  "^' 

sufficient,   it  seems  impossible  to  shew  in  what  way  the 
exception  could  have  arisen. 

I  have  said  that  this  rule  exists  in  all  presentative  bene- 
fices, and  I  confine  it  to  these ;  for  donatives  are  a  very 
different  species  of  property,  and  are  governed  by  different 
rules.  This  subject  is  most  clearly  explained,  and  all  the 
authorities  referred  to,  in  the  very  learned  judgment  of  my 
brother  Littledale  in  the  Court  below  (7  Bam.&  Cresswell, 
145.)9  and  it  is  enough  to  say  the  result  is,  that  in  donatives 
the  complete  dominion  over  the  vacant  benefice,  and  the 
freehold  in  it,  remains  in  the  patron,  together  with  the 
right  to  take  the  intermediate  profits  until  it  is  again 
granted  out  by  him  to  a  new  incumbent  in  the  nature  of  a 
new  investiture.  This  freehold,  in  the  case  of  the  death 
of  the  patron  during  a  vacancy,  of  course  passes  to  the 
heir. 

I  do  not  propose  to  occupy  your  Lordships'  time  by 
citing  all  the  authorities,  to  prove  that  the  void  turn  of  a 
presentative  benefice  is  a  personal  right  or  interest.  They 
have  been  all  referred  to  in  the  arguments  at  your  Lord- 
ships' bar,  and  in  those  in  the  Court  below. 

In  some  cases  this  interest  is  called  ^^  a  chose  in  action," 
Leach  v.  Babbington,  Cro.  Eliz.  811.;  in  some  "a  chattel," 
as  by  Periam,  Justice,  in  the  Queen%  Fane^s^  and  the 
Archbishop  of  Canterbun/s  case,  4?  Leon.  109.  In  others, 
as  in  Fitz.  N.  B.  Quare  Impedit,  34  N.  and  3  Keble,  1 52., 
**  a  chattel  vested;"  a  "  personal  chattel,"  Vin.  Abr. 
'Executor,  Z.  2.  pi.  4.  note ;  "  a  chattel  vested  and  severed 
**  from  the  manor,"  Fitz.  N.  B.  33  P.  In  one  it  is  called 
^^  a  personal  thing  annexed  to  the  person  of  him  who  was 
'^  patron  in  expectancy  at  the  time  of  the  vacancy;"  also 
<*  a  thing  in  right,  power,  and  authority ;"  and  also  a  *^  chose 
**  in  action^  and  in  effect  the  fruit  and  execiUion  of  the  ad- 
*<  vowson,  and  not  any  advowson,"  by  six  justices,  in  S/^A^ns 
V.  WaU^  Dyer,  283  a.  In  3  Leon,  256.  "  a  power  to  prc- 
**  sent   and   an   authority  annexed   to  the   person."     In 
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183S.  Dighf  V.  ^iich^  Brownlow  &  Goulsborough,  167.9  Jiutioe 
WarburtOD  said,  '*  The  presentment  is  the  possession  in 
*^  qmre  mpedit,  as  in  rent^  the  reserving ;  in  common,  the 
*^  taking  of  the  profits."  In  BrooJcsby  v.  JVickAam,  1  Leon. 
167.9  1^  IS  also  compared  to  rent;  and  this  analogy  will 
be  found  to  be  the  most  perfect.  The  advowson  is  the 
estate,  which  descends,  may  be  conveyed,  limitedy  and 
escheats  as  such ;  the  presentation  is  the  mode  of  enjoy- 
ment, the  profit  or  rent  of  the  estate,  and,  like  the  rent  or 
profit,  belongs  to  the  OMrner  of  the  estate  at  the  time  it 
accrues,  in  the  nature  of  a  personal  chattel,  distinct  and 
severed,  from  the  inheritance;  it  belongs  to  him,  not  as. 
owner,  but  as  an  individual. 

These  authorities,  in  which  the  right  of  presenting  on  a 
void  turn  is  treated  as  a  personal  right,  are  not  confined 
to  the  case  of  passing  to  the  executor  in  the  event  of  the. 
patron's  death  during  vacancy.  There  are  many  othen, 
in  which  it  is  so  treated.  A  termor  in  the  advowson  has  a 
right  to  present,  though  after  the  term  has  expired,  to  a 
vacancy  which  happened  during  the  term,  Fitz.  N.  B. 
Quare  Impedity  33  A.,  Brooke  Presentation  a  FEglfze^  23. ; 
and  he  would  be  equally  entitled  to  the  rents  in  arrear  of 
an  estate  granted  for  the  same  term. 

A  husband  is  entitled  to  present  after  his  wife's  death  in 
an  avoidance  during  his  wife's  lifetime  of  a  church  of  which 
she  had  the  advowson  ;  Co.  Litt.  120.  a.  Brook«  Present,  i 
TEglize^  pi.  22.,  as  he  would  also  be  entitled  to  the  arrears  of 
rent  of  his  wife's  estate.  It  is  incapable  of  being  assigned 
(Dyer  288.  b.)  or  released  by  one  joint  tenant  to  another 
(1  Leon.  167.)  as  arrearages  of  rent  are.  If  the  patron  be 
outlawed,  in  trespass,  the  church  being  void,  the  king  is. 
entitled,  as  to  the  other  goods  and.  chattels  of  the  outlaw, 
aud  as  he  would  be  to  the  rents  of  his  lands,  Brooke  Pre- 
sent,  a  VEgUzCy  22.  Fitz.  N.  B.  34  Q.  All  these  are  cases 
of  advowsons  in  lay  hands,  but  a  void  turn  is  treated  to 
one  case  as  a  personal  right,  disannexed  from  the  ad- 
vowson, when  in  spiritual  hands.  In  Fitz.  N.  B.  34  N.,  it 
is  said  that  if  a  vicarage  happen  void,  and  before  the  parson 
present,  he  is   made  a  bishop,  &c.  yet  he  shall  present 
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unto  riii»  vicarage,  for  it  was  a  chattel  vested  in  him^  All  188S. 
the  authorities,  which  I  have  cited  are  uniform,  (and  many 
Others  might  be  adduced)  to  shew  that  the  right  of  present- 
ation is  a  personal  rights  disconnected  fVom  the  estate  of 
theadvowson,  and  belongs  to  the  person  of  the  owner;  and 
the  last  applies  to  the  case  of  a  spiritual  person,  and  is  in 
point. 

Bat  on  the  part  of  the  successor,  it  is  argued,  so  far 
BB  his  case  is  put  upon  the  ground  of  authority,  that  the 
last  case  id  single  and  unsupported ;  and  that  all  the  others 
are  anomalies ;  that,  in  truth,  the  general  rule  is,  that  the 
void  turn  continues  part  of  the  advowson ;  that  these  ex<- 
ceptions  have  been  introduced  in  all  cases  of  lay  patronage 
without  any  reason  at  all,  though  they  have  been  too  firmly 
established  by  authority  to  be  now  disturbed ;  but  that  the 
general  rule  still  continues,  and  ought  to  be  maintained,  in 
the  case  of  spiritual  advowsons.  Of  course,  the  burthen  of 
proving  the  existence  of  this  rule  lies  on  those  who  assert 
it ;  but  the  singularity  of  this  argument,  which  was  urged 
at  your  Lordships'  bar,  is,  that  whilst  it  treats  all  the  cases 
in  the  reports  and  books  as  anomalies  and  exceptions  to  a 
supposed  general  rule,  without  the  least  authority  for 
stating  that  they  are  exceptions  and  anomalies,  it  asserts 
the  general  rule,  as  will  be  found,  without  any  authority 
for  it;  for  there  is  no  one  case  or  dictum  cited,  which 
makes  any  mention  of  such  a  general  rule. 

But  it  is  contended,  that  it  must  be  implied  that  there 
is  such  a  rule,  fix>m  four  cases,  which  lead  to  the  inference 
that  the  next  turn  continues  part  of  the  advowson. 

One  was,  where  the  incumbent  was  also  patron,  HaU  ▼. 
Bishop  of  Winton,  3  Lev.  47.»  and  died  sebed  in  fee  of  the 
advowson,  the  heir  was  held  entitled  to  present,  and  it  was 
said  that  this  must  be,  because  the  turn  continued  a  part  of 
the  advowson.  But  this  case  was  decided,  not  on  the  ground 
of  the  next  turn  continuing  parcel  of  the  advowson,  but 
expressly  on  the  ground,  that  the  descent  to  the  heir,  and 
the  fiill  of  the  avoidance  to  the  executor,  happened  in  one 
instant»  and  that  the  more  elder  right  should  be  preferred. 
The  general  nature  of  the  interest,  which  arises  on  an 
avoidance,  was  distinctly  admitted,  and  the  right  of  the 
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ia9S«.      heir  put  upon  a  ground   which   is  perfectly  consistent 
'"'^y'^      with  iu 

-^r"  Two  other  cases  from  which  this  inference  wm  rai^d 
MXK^Mij^  were  those  referred  to  in  Co.  Litt.  388  a.  A  bishop  dieii 
a  cliurch  being  vacant  in  his  life;  and  after  his  deoeaseb 
the  king  shall  present^  and  not  the  executor  or  admini* 
strator.  So  also  in  the  case  of  the  death  of  a  tenant  by 
knight  service  in  capiie^  with  an  advowson  appendanty 
which  has  become  void  in  his  life,  his  heir  within  age^  the 
king  presents  and  not  the  executor  or  administrator;  and 
this  is  said  to  be  another  proof,  that  the  void  turn  is  stiil  a 
part  of  the  ndvowson.  But  though  the  king  omit  to  pre* 
sent  till  he  restore  to  the  bishop  his  temporalities,  or  till 
the  heir  be  of  age  and  sue  his  livery  and  hath  it,  the  king 
still  has  the  right  to  present :  and  this  shews,  that  in  ndther 
case  the  void  turn  remains  parcel  of  the  advowson,  and  be- 
longs to  the  person  who  is  owner  of  it  For  both  theK 
positions,  Fitz.  N.  B.  SS  N.  O.  is  authority.  Besides,  it  is 
said  in  Co.  Litt.  388  a.,  that  if  the  land  be  holden  of  a 
common  person,  in  that  case  the  executor  shall  present :  but 
if  the  void  turn  were  still  part  of  the  advowson,  why  sboufcl 
not  a  common  person,  as  well  as  the  king,  who  both  take 
the  advowson,  exercise  this  right? 

It  is  quite  clear,  therefore,  that  neither  of  these  cases 
can  be  explained  by  the  supposed  rule.  We  must  look 
for  another  explanation.  Both  are  clearly  referable  to  the 
king's  prerogative,  which  entitles  him,  in  these  special  cases^ 
to  this  personal  interest.  It  should  be  observed,  also,  tbst 
RoUe  Abr.  Present,  a  VEglize^  c.  pi.  4.,  and  Bro.  Present. 
a  PEglize^  10.,  which  state  that  the  king  is  entitled,  both 
state  that  the  bisJiop's  executors  are  not^  which  shews  that 
these  great  lawyers  thought  the  void  turn  was  disannexedf 
and  that  the  successor,  at  all  events,  had  no  right  whatever. 

A  fourth  case,  from  which  the  inference  of  this  con- 
tinuance of  the  void  turn  as  part  of  the  advowson  was 
deduced,  was  that  of  a  conveyance  by  the  crown  of  an 
advowson,  whilst  the  church  was  void,  which,  according  to 
Fitz.  N.  B.  S3  N.,  passes  the  void  turn.  Admitting  that 
authority  to  be  correct,  (and  it  is  doubtful,  from  what  is 
said  upon  this  subject  in  Dyer  328  b.)  it  is  a  question  only 
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as  to  the  effect  of  the  kin^s  grants  and  never  could  have        1 833. 
arisen  unless  the  void  turn  had  been  severed  and  distinct 
from  the  advowson. 

The  case,  in  truth,  amounts  to  no  more  than  this,  that 
the  grant  of  an  advowson,  which  involves  in  it  every 
present  and  future  right  of  presentation,  passes  in  the  case 
of  the  crown  the  next  presentation  to  a  void  living ;  which 
the  crown  can  grant  (Dyer  283  a.);  though,  in  the  case  of 
a  subject,  it  would  not,  for  a  subject  cannot  grant  over  such 
a  personal  right. 

None  of  those  four  cases,   therefore,  which   are  relied 
upon  as  proofs  of  the  existence  of  this  supposed  rule  (and. 
there  are  no  others),  in  reality  prove  it  at  all ;  and  all  are 
capable  of  being   satisfactoriiyj  explained   upon  another 
supposition. 

There  is,  therefore,  as  it  appears  to  me,  a  great  body  of 
authority  in  favour  of  the  position,  that  the  void  turn  is  a 
personal  right  in  all  cases  s  and  when  the  cases  are  in- 
vestigated, a  total  absence  of  authority  to  the  contrary. 

If  it  be  conceded  that  this  interest  is  of  a  personal  nature, 
and  dissevered  from  the  advowson  in  all  casesy  it  must  be 
contended  that,  in  the  case  of  a  spiritual  person,  this  per- 
sonal interest  or  chattel  will  go  by  succession.  But  that  is 
a  violation  of  the  established  rule,  that  a  corporation  sole 
cannot  take  a  chattel  by  succession,  whether  in  possession 
or  action :  Fulwood's  case,  4  Coke  450.  and  no  authority 
can  be  cited  that  this  special  chattel  interest  is  an  ex- 
ception. 

I  have  shewn,  therefore,  that  there  is  no  authority  for 
the  alleged  general  rule,  that  the  void  turn  continues  an- 
nexed to  the  advowson,  and  is  not  of  a  personal  nature; 
and  if  it  be  of  a  personal  nature,  there  is  not  only  no  au- 
thority, but  it  is  against  the  rules  of  law  that  it  should  pass 
to  a  successor. 

Upon  the  hypothesis  in  favour  of  the  successor,  all  the 
decided  cases  are  anomalies ;  upon  that  made  by  the  per- 
sonal representatives,  that  the  right  of  presenting  is,  in  all 
cases,  both  of  lay  and  spiritual  patronage,  a  personal  in- 
terest, we  have  a  uniform  and  consistent  system.  As  tliis 
right,  when  in  lay  hands,  is  analogous  to  rent  in  the  case 
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l-MA*  of  hmd-;  so  it  is  when  the  advowson  is  in  spiritual  hands'; 
and  as  a  parson  or  prebendary,  who  resits,  or  his  gd» 
ecutor,  when  he  dies,  is  clearly  entitled  to  arrearages  oP 
MMMBfab.  rent  and  profits  which  accrued  before  his  resignation' or 
dfeath  (Fitz.N.  B.  122  D.  120  L.  19  Hen.  6.  44.);  so  br 
or  bi»  personal  representative  ought  to  be  entitled  to  tie 
right  of  presenting,  which  fell  during  the  same  period* 

Biesides,  if  this  anomalous  principle  is  introduced  on  t&e 
ground  of  the  spiritual  character  of  the  prebendary,  what  is 
to  be  said  of  it  whilst  the  prebend  was  in  lay  hands,  wfaidr 
it  clearly  might  have  been  before  the  act  of  uniformitjTf 
according  to  the  case  of  Bland  v.  MaddoXy  Cro.  Eliz.  7!H 
I^  the  void  turn  to  be  dissevered  or  not,  according^  as  thr 
prebendary  is  a  layman  or  ecclesiastic  ? 

It  is  said,  that  this  patronage  is  so  annexed  to  tUir 
sfHritual  corporation,  as  to  be  incapable  of  separation  from 
it:  but  not  only  is  there  no  authority  for  this  position,  but 
many  precedents  are  against  it,  in  which  bishops^  and  other 
ecclesiastical  corporations  sole,  have  granted  away  their 
right  to  laymen;  which  grants  have  been  consider^  good 
against  themselves.  I  need  not  refer  your  Lordships  to*, 
the  authorities,  further  than  by  saying,  that  they  are  ool' 
lected  in  the  reported  cases  in  the  courts  below. 

And,  indeed,  I  am  at  a  loss  to  see  in  what  way  the 
alleged  difference,  if  there  be  one,  between  the  qualities  of 
an  advowson  in  lay  hands,  and  in  those  of  a  spiritual  pro- 
prietor, could  have  arisen.     It  is  highly  probable,  to  say 
the  least  of  it,  that  all  rectories  were  originally  created  in 
the  hands  of  laymen,  who  received  the  patronage  from  the 
bishop  in  lieu  of  those  lands  which  they  granted  on  the 
foundation  or  endowment  of  a  church ;  and  if  this  be  so^ 
what  is  there  to  raise  the  presumption  that  when  they  afto^ 
wards  granted  these  advowsons  to  the  church,  they  wished" 
them  to  have  new  properties  and  qualities  difierent  from 
those  they  had  in  their  own  hands ;  or,  if  they  did  wish  it, 
what  power  had  they  to  communicate  them  ?     They  could 
no  more  alter  the  rules  of  law,  and  make  chattel  interests 
be  taken  in  succession  by  a  corporation  sole,  than  tbey 
could  make  the  estate  in  a  freehold  descend  to  execnton. 
Succession  in  a  body  politic  is  inheritance  in  a  body  privats^ 
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(JMlwood^s  case,  4>  Coke  6^6.)i  and  no  grantor  can,  bow        ISSSi.! 
ever  much  he  may  wish  it,  limit  his  estate  against  the  roles 
of  law. 

And  supposing  that  there  were  instances  in  which  a 
bishop  or  other  ecclesiastical  person,  and  not  a  lisiyman^ 
bad  originally  founded  or  endowed  a  church  out  of  the* 
lands  belonging  to  him  in  that  character,  and  became  the- 
proprietor  of  the  advowson  which  he  or  his  succesaop  had" 
granted  to  the  prebendary,  the  same  difficulty  occurs  in 
proving  the  intention  of  the  donor,  and  a  similar  difficulty 
in  carrying  that  intention  into  eflbct ;  and  if  these  difficollles 
are  overcome,  the  alleged  difference  in  the  quality  of  Itrjp 
and  spiritual  advowscms  must,  at  all  events,  be  confined  t(t' 
those  very  special  cases,  exchisive  of  all  others. 

The  next  proposition  which  the  aut^ri ties  establish,  is^ 
that  all  personal  rights  and  interests^  of  the  nature  of  pro^ 
po^,  and  which  are  not  extinguished  by  deaths  vest,  on 
tbe  decease  of  the  owner,  (with  some  few  exceptions,)  in  his 
personal  representatives. 

The  executors  or  administrators  are  not  constituted* for 
the  purpose  of  paying  the  debts  of  the  deceased^  their' 
liability  to  those  debts  is  a  consequence  of  their  representative- 
diaracter.    Litt.  s*  337*  says,  that  *^  Executors  represent  th\e 
^*  person  of  their  testator."     So  Yelverton,  103.  is  to  the- 
same  purpose,  **  He  is,  in  law,  tbe  testator^s  assignee.'' 
Wentworth,  Off.  Ex.  100.,  as  to  the  estate  committed  to- 
bis  trust,  he  may  charge  others,  and  be  charged  himself^ 
sue  and  be  sued,  as  the  testator  himself  might,  Sheppard's 
Touch.  401.     Executors  take,  therefore,  all  the  personal 
estate  and  interest  of  the  testator,  and  are  identified  with' 
bim  in  respect  to  all  personal  property ;  but  their  obligation 
to  pay  debts  is  only  to  the  extent  of  the  value  of  those 
eflfects  which  are  valuable.     They  have  all  the  deceased's 
effiN^ts,  but  they  are  liable  only  for  assets. 

It  is  a  fallacy  to  suppose  that  they  take  nothing  bat 
what  is  valuable ;  and,  therefore,  do  not  take  rights  of  pr»» 
sentation  to  void  benefices.  A  fallacy  which  has  led  to  the 
argument,  that  all  the  cases  in  which  a  personal  repre- 
sentative has  taken  a  void  turn,  which  certainly  cannot  be 
sold)  are  unreasonable  anomalies. 
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183S.  The  SlEd.S.  5.1.  r.  11.  puts  administrators,  who  tit 

the  deputies  of  the  ordinary,  on  the  same  footing  as  ex* 
ecutors;  vide  also  Sheph.  Touch.  401. 
MNHMjb  To  this  rule,  that  the  personal  representatives  take  all 

the  personal  rights  of  the  deceased  of  the  nature  of  pro* 
perty»  there  are  some  exceptions,  which  the  common  law, 
in  the  case  of  private  individuals,  or  the  king's  prerogatift 
right,  have  established. 

Chattels  touching  the  realty,  deer  in  a  park,  fish  in  a 
pond,  evidences  of  title,  heir  looms,  which  go  to  the  redl 
representative,  and  the  analogous  case  of  the  ornaments  of 
a  bbbop's  chapel,  which  pass  to  the  successor,  are  of  tba 
former  description ;  the  right  of  the  crown  to  the  void 
turn,  in  the  case  of  the  tenant  in  capites  and  the  bishop^ 
stated  by  Coke,  p.  388  a.,  are  instances  of  the  latter :  and 
it  is  to  be  observed,  that  both  those  instances  are  put  hj 
him  as  exceptions  to  the  general  rule  *^  that  chattels,  as 
<^  well  real  as  personal,  shall  go  to  the  executors  or  ad- 
"  ministrators." 

None  of  the  excepted  cases  have  any  bearing  upon 
this;  and  there  is  no  mention  any  where *made  of  an  ex* 
oeption  of  the  right  in  question,  when  in  spiritual  hands: 
and  it  would  violate  the  rule  of  law,  as  to  succession  by  a 
corporation  sole  to  chattels,  if  it  did. 

I  must  own  that  it  appears  to  me  to  be  quite  dear, 
that  if  this  case  is  to  be  decided,  as  I  conceive  all 
similar  cases  ought  to  be,  according  to  the  rules  deduced 
from  former  decisions  and  legal  precedents  and  principles, 
there  is  no  doubt  as  to  tlie  right  of  the  personal  repre- 
sentative of  the  prebendary  to  present  to  the  void  livinf. 
These  rules  cannot  be  shewn  to  be  contrary  to  soond 
reason  and  just  policy.  We  are  not  enquiring  whether 
other  rules  might  or  might  not  have  been  more  wise  or 
reasonable,  and  whether  the  heir  in  the  case  of  lay  pro- 
perty, and  the  successor  in  that  of  spiritual  property,  might 
or  might  not  have  been  likely  to  exercise  the  right  of  pre- 
sentation more  beneficially  to  the  public  interests. 

If  such  an  alteration  is  proper,  and  it  is  not  my  province 
to  enquire  whether  it  is,  it  must  be  made  by  the  legblature. 
What  ground  has  a  judge,  says  Lord  Keeper  Henley,  to 
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niter  the  law,  because  he  cannot  approve  the  reasons  that        f89^ 
others  have  given,  or  may  not  be  able  to  assign  a  satisfactory 
one  himself?     At  present  the  system   is,   at  all  events, 
nniform  and  consistent,   and   uniformity  and  congistency 
ooght  not  to  be  lightly  sacrified. 

The  law  of  England,  which  has  treated  from  the  first 
advowsons  as  property,  the  founders  or  benefactors  of 
churches  having  had  the  patronage  granted  to  them  ai 
property  for  a  valuable  consideration,  has  not  relied  npOn 
the  person  or  character  of  the  patron  for  the  due  exercise 
of  the  trust,  but  has  adopted  other  securities  for  that  im^^ 
portant  purpose.  The  incorrupt  exercise  of  the  trust  is 
aecured  by  the  penalties  against  simony ;  and  the  selection 
of  a  fit  clerk,  by  the  examination  of  the  ordinary.  Subject 
to  these  provisions,  it  has  left  the  patronage  of  churches  to 
descend,  be  limited,  and  enjoyed  like  other  real  proper^. 

For  these  reasons,  I  am  of  opinion  that  the  right  to 
pres^it  to  the  void  turn  passed  to  the  personal  repre- 
sentative of  the  deceased  prebendary. 

Gaselee  i.  —  This,  my  Lords,  is  not  the  first  occasion 
OD  which  my  attention  has  been  called  to  this  questionL 
Your  Lordships  are  aware  that  in  the  case  out  of  which  >it 
arises  there  have  been  conflicting  judgments  in  the  Courts 
of  King^s  Bench  and  Common  Pleas,  and  that  full  reports 
of  these  judgments  are  to  be  found  in  S  Bingh.  223., 
11  B.  Moore,  1^9.,  and  7  Barn.  &  C.  153. 

The  case  has  been  since  very  fully  and  ably  argued  at 
your  Lordships'  bar,  and  in  the  course  of  the  several  dis* 
cussioDs  which  it  has  undergone,  I  believe  every  authoriqr 
that  can  be  brought  to  bear  upon  the  subject  has  been 
cited;  and  they  are  all  mentioned  in  the  reports  I  have 
alluded  to. 

I  shall  therefore  not  trouble  your  Lordships  with  goii^ 
through  them  at  length,  but  shall  state,  as  shortly  as  I  can, 
the  grounds  upon  which  I  found  my  answer  to  your  Lord* 
ships'  question  in  the  affirmative. 

It  is  extraordinary  that,  although  cases  similar  to  the 
pi»seDt  must  have  happened,  there  are  no  traces  of  any 
such  having  been  made  the  subject  of  legal  investigation ; 
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1833.        Dor^  upon  the  best  enquiry  that  I  can  make,  have  I  been 
able  40  ascertain  what  the  practice  in  such  cases  has  bee& 

It  is  admitted  that  the  general  rale  with  respect  to  prs- 
senCative  livings  is,  that  if  after  a  vacancy  the  patron  of  tilt 
advowson  dies  without  having  presented,  the  right  of  pre* 
seotatioq  to  the  vacant  turn  belongs  to  the  personal  rej^ 
aentative,  and  not  to  the  heir  of  the  patron:  and  the  renoa 
given  in  the  books  for  this  is,  that  it  is  a  fruit  fallen,  a 
chattel  severed  from  the  inheritance,  or,  in  other  wonh^ 
that  the  moment  a  church  becomes  vacant  the  turn  k 
separated  and  disannexed  from  the  advowson,  and  is  v«stad 
in  the  person  of  the  individual  to  whom  the  advowson  it 
that  instant  belongs ;  see  4  Leon.  109^  Fitz.  N.  B.,  33  R| 
34  Bb  and  34  N.  P.,  and  many  other  authorities;  and  itii 
ao  far  considered  as  disannexed  from  the  inheritance^  dnt 
the  grant  of  an  advowson  during  the  vacancy  does  not 
cariy  the  vacant  turn.  Where  the  husband  is  tenant  by 
the  courtesy,  and  the  church  becomes  void  during  his  laSt^ 
and  he  dies  before  it  is  filled  up,  yet  the  heir  of  the  wifi^ 
who  takes  the  advowson,  shall  not  have  the  vacant  turn, 
but  the  husband's  executors.  So,  where  the  wife  is  seised 
of  the  advowson,  and,  the  church  being  void,  dies  withoot 
having  had  issue,  so  that  the  husband  is  not  tenant  by  the 
courtesy,  yet  the  husband  shall  present  to  the  vacant  tan^ 
and  not  the  heir  of  the  wife.  Again,  in  the  case  of  a 
termor,  if  a  vacancy  happens  during  the  term,  and  he  does 
not  fiU  it  up  during  the  continuance  of  the  term,  he  is  en- 
titled to  do  so  after  its  expiration.  And  there  are  many 
eases  which  decide,  that  although  the  grant  of  the  nest 
presentation  be  made  to  a  man  and  his  heirs,  yet  it  shall  go 
to  his  executors  and  not  to  the  heir. 

But  it  is  said  there  are  exceptions  to  this  general  rob: 
<Nae  of  which  is,  that  where  the  patron  is  the  incnnbeol^ 
the  vacancy  occasioned  by  his  death  shall  not  be  filled  op 
by  his  executors,  but  by  his  heir  upon  whom  the  advowson 
descends;  and  for  this  is  cited  the  case  of  HiM  v.  Tie 
Bishop  of  Windiesier^  S  Lev.  47*  But  what  is  the  reason 
given  by  the  Court  for  this  ?  It  is,  that  all  is  done  in  an 
instant,  tlie  descent  to  the  heir  and  the  falling  of  the  ad* 


ON  APP£4i:.S   ANO    WftlTS   OF  JBHR^R.  M^ 

'vowson  to  the  executor;  and  that,  where  two  titles  do  IMS. 
accrue  in  (he  same  instant,  the  elder  shall  be  prefenrad. 
As  in  the  case  of  joint  taiancy,  wh^e  one  devises  bis 
part,  the  title  of  the  devisee  and  of  the  survivor  happens  jn 
ihe  .same  instant,  and  the  title  of  the  survivor  being  the 
4M&r9  shall  be  preferred. 

Another  exception  is  where  the  patron  is  a  bishop^  an^ 
ieniitled  to  the  living  in  right  of  his  see ;  in  which  cm%  if 
4he  bishop  dies  after  the  vacancy,  and  before  it  is  fiU«d  up, 
•Cbe  king,  and  not  the  executors  of  the  ibisheii),  shdil  pn^ 
0oaU  Various  reasons  are  given  in  the  books  for  (bis; 
'ime  is  said  to  be,  for  that  nothing  can  be  taken  fer  the 
pvesentation,  and,  therefore,  it  is  not  assets.  This  syrdy 
cannot  be  the  reason ;  for  if  it  were,  it  would  appjy  lo 
^9ery  case,  and  entirely  do  away  with  what  is  adinitted  Ig} 
be  tbe  general  rule  in  presentative  livings.  Another  rear 
son  given  is,  that  it  is  a  spiritual  trust ;  and,  conseqiientl]^ 
on  tbe  vacancy  of  the  see,  vested  in  the  king  as  theaapreine 
patron  and  head  of  the  church.  Is  that  the  reason  ?  Tlie 
vacant  turn  is,  by  all  the  authorities,  considered  as  part  af 
tbe  temporalities  of  the  see.  The  king  takes  it  as  sack. 
It  .passes  to  a  third  person  by  the  grant  of  tbe  temporal* 
kiea,  and  nothing  can  be  more  strong  to  shew  that  it  is 
considered  as  disannexed  from  the  advowson  than  that,  if 
the  vacancy  remains  unfilled,  mot  only  until  after  tbe  ooo- 
aecration  of  the  new  bishop,  but  after  restitutioa  of  tbe 
teniporalities,  tbe  vacancy  is  still  to  be  supplied  by  the 
king  or  his  grantee,  and  not  by  the  new  bishop,  to  wboai, 
if  not  considered  as  so  disannexed,  it  would  naturally  pass 
as  part  of  the  advowson.  The  rights  of  the  crown  upan 
this  subject  are  stated  in  Watson's  Complete  Incumbent, 
cap*  9.  p*  48.  If  the  rule  be,  that  all  eocletaastical  patron^ 
age  is  a  spiritual  tr-ust,  and  cannot  be  transferred  into  l^y 
hands,  what  becomes  of  the  case  of  an  archbishop's  optiontiy 
which  are  to  all  purposes  considered  as  chattels  and  his 
personal  property.  He  may  devise  them,  and  if  he  does 
Dot,  they  pass  to  his  personal  representative.  It  is  trues 
th^t^fter  the  vacancy  happens,  the  options  cannot  be  sold; 
and,  although  it  cannot  be  supposed  that  any  archbishop. 
W4>uld  sell  it  during  his  lifetime,  yet  there  may  be  cases  in 
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1883.  which  his  executor  or  administrator  might  be  compelled 
to  do  so  before  a  vacancy  happens ;  as,  for  instance,  on 
the  application  of  a  residuary  legatee,  or  one  of  the  next  of 
kin. 

A  distinction  is  attempted  to  be  made  between  ecde- 
siastical  and  lay  patronage,  because  it  is  said,  that  in  the 
latter  the  church  is  secure  from  an  improper  person  being 
presented  by  the  bishop's  right  to  refuse  the  party  presented. 
But  there  is,  in  fact,  no  ground  for  this  distinction.     In  this 
very  case,  the  administratrix  claims  only  to  present.     Tht 
bishop  of  Lincoln  is  to  judge  of  the  fitness  of  the  persoii 
presented.     And  so  it  is  in  all  presentative  livings,  whether 
of  ecclesiastical  or  lay  patronage.     The  bishop  of  the  dio- 
cese, in  which  the  benefice  is  situate,  is  to  examine  and 
decide  upon  the  fitness  of  the  presentee.     I  am  not  aware 
of  any  authority  which  has  determined  that  a  grant  by  an 
ecclesiastical  patron  of  a  presentative  living,  to  which  he 
was  entitled  in  respect  of  his  ecclesiastical  preferment,  is 
void,  although,  of  course,  he  cannot  grant  it  beyond  his 
own  life.     In  Watson,  p.  53.  it  is  said  to  have  been  held, 
that  a  grant  by  a  bishop  of  an  archdeaconry  for  twenty-one 
years,  though  void  against  the  successor  and  the  king^  is 
good  as  against  himselfl     And  many  of  such  grants  in 
ancient  times  are  to  be  found  in  the  books  of  entries;  I 
will  not  trespass  upon  your  Lordships'  time  by  stating  them 
at  length,  but  merely  refer  to  the  books  where  they  are  to 

be  found :  The  King  v.  The  Abbot  of and  Another,  Vet 

Intr.  1 10.,  Stanhope  v.  Bishop  of  London  and  Others^  Winch. 
285.  Hob.  237.,  Webster  v.  Archbishop  of  York  and  Wood" 
rqffij  Co.  Ent.  507.,  Hill  v.  Bishop  of*  London  and  Others^ 
Co.  Ent.  508.,  Adamson  v.  Bishop  of  Lincoln  and  Others, 
2  Brown,  233.  Rastall,  522.0verton  v.  Syddal,  Co. Ent  122., 
Byng  V.  Bishop  of  Lincoln,  Winch.  853.  Although  there 
does  not  appear  to  have  been  any  decision  in  these  cases, 
yet  Mr.  Justice  Ashhurst,  in  2  Term  Rep.  636.,  says  that 
the  forms  of  legal  proceedings  are  evidence  of  what  the  lav 
is.  In  one  case,  indeed,  that  of  London  v.  Southwell,  Hob. 
304.,  the  pleadings  of  which  are  in  Winch's  Entries,  810., 
it  was  held  that  an  advowson  did  not  pass  by  a  lease  made 
by  a  prebendary,  not  because  the  grant  of  an  advowson  b) 
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a  spiritual  person  was  illegal,  which,  if  the  law  were  so,        T8(S2{. 

would  have  been  a  short  answer  to  the  case,  but  because 

tbe  words  of  the  lease  were  not  sufficient  to  comprise  it« 

And  in  ihe  case  of  Armiger  v.  Bishop  of  Norwich  and  Hoi-' 

land^  the  Court  said,  that  the  grant  by  a  bishop  of  an 

advowson,  though  void,  under  the  1  Eliz.  c.  19.,  against  the 

successor  and  the  queen,  was  good  against  the  bishop  whilst 

he  continued  to  hold  the  see.     And  in  Poyner  v.  CharlHm^ 

Dyer,  135.,  it  appears  that  the  grantee  of  a  dean  and  chap«> 

ter  of  the  next  avoidance   recovered  it  in  quare  impidiL 

Much  stress  has  been  laid  by  the  counsel  for  the  Plaintiff 

in  error,  on  the  case  of  Repington  v.  Governors  of  Tamwotth 

School,  2  Wilson,  1 50.,  in  which  it  was  held,  that  in  the 

case  of  a  donative,  the  right  of  donation  descends  to  the 

heir,  and  that  the  executor  has  no  title,  which  the  Court 

•aid  he  would  have  had  if  it  had  been  a  presentative  living. 

This  case  is  so  very  miserably  and  scantily  reported,  that 

it  is  impossible  to  ascertain  the  grounds  of  the  decision. 

It  does  not  militate  against  the  general  rule  which  I  have 

stated  in  the  early  part  of  what  I  have  addressed  to  your 

Lordships'  nouce,  as  I  have  above  stated,  the  Court  in 

giving  their  judgment  said  that  the  case  of  Repington  r. 

The  Governors  of  Tamworth  School^  would  have  governed 

this  case,  if  it  had  been  one  of  a  presentative  living. 

Another  ground  of  objection  taken  to  the  Plaintiff's 
claim  is,  that  admitting  the  vacant  turn  to  be  a  chattel,  still 
the  Plaintiff  is  not  entitled  to  present,  because  it  is  said  tbe 
prebendary  is  a  sole  corporation,  and  that  a  sole  corporati6n 
cannot  take  a  chattel  by  succession,  except  in  the  case  of 
the  king. 

That  a  sole  corporation,  except  in  the  case  of  the  king, 
cannot  take  a  chattel  in  succession,  is  true;  but  what 
appears  to  be  the  fallacy  of  the  argument  in  this  part  of 
the  case  is,  that  the  prebendary  did  not  take  the  void  turn 
by  succession.  The  advowson  goes  to  the  next  prebendary 
by  succession ;  and  if  the  void  turn  went  with  it,  it  must 
be  as  a  part  of  the  advowson ;  for  if  disannexed  from  it,  and 
a  chattel,  as  it  is  stated  by  the  authorities  to  be,  he  could 
not  take  it  It  appears  to  me  however,  that  the  moment 
the  vacancy  happens,  it  becomes  a  chattel  vested  in  the 
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18SS.  then  prebendary  in  his  individual  capacity,  and  passes  to 
his  representatives  in  the  same  manner  as  rent  or  any  othor 
fruit  of  the  prebend  which  has  accrued  or  fallen  during  his 
BiMNiLL.  lifetime;  and  for  this  I  would  refer  to  the  case  cit^  in 
Mr.  Justice  Holroyd's  judgment,  from  Co.  Lit.  99  a^  and 
to  the  passage  in  Fitz.  N.  B.  34<.  N.,  that  if  a  vicarage  hap- 
pen to  be  void,  and  before  the  parson  presents  he  be  made 
a  bishop,  yet  he  shall  present  to  the  vicarage,  because  it 
was  a  chattel  vested  in  him. 

With  respect  to  any  distinction  that  arises  from  the  form 
of  the  presentation  of  the  last  incumbent,  which  is  set  out 
in  3  Bingh.  279.,  supposing  your  Lordships  can  take 
notice  of  it,  which  I  apprehend  your  Lordships  cannot, 
framed  as  the  record  in  this  case  is,  in  which  the  patron 
states  himself  to  be  prebendary  of  the  prebend  of  South 
Grantham,  anciently  founded  in  the  cathedral  church  of 
Sarum,  and  in  right  of  that  prebend  the  true  and  undoubted 
patron  of  the  rectory  of  Welby  in  the  county  of  Lincoln, 
in  the  diocese  of  Lincoln,  I  am  not  aware  of  any  determin- 
ation that  so  much  need  be  stated,  or  that  the  common 
form  which  is  to  be  found  in  1  Burn.  Eccl.  Law,  150., 
would  not  be  suflBcient.  That  form  runs  thus :  "  I  Sir  W. 
P.  B.,  true  and  undoubted  patron  of  the  rectory  of  the 
parish  church  of  ,  in  the  county  of  ,  and 

in  your  diocese  of  ,  now  vacant  by  the  death  of  A.  B. 

the  last  incumbent  thereof,'*  &c. ;  but  though  that  form  be 
necessary  where  the  presentation  is  made  by  the  prebendaiy 
himself,  it  does  not  follow  that,  because  the  administratrix 
cannot  use  that  precise  form,  she  cannot  present  at  all. 
In  the  common  case  the  executor  or  administrator  cannot 
use  the  precise  form  used  by  the  patron.  It  must  of  course 
be  adapted  to  the  particular  situation  of  the  party* 

In  considering  the  answer  I  shall  give  to  your  Lordships' 
question,  I  have  confined  myself  to  the  matters  contained 
in  this  record.  Of  the  several  documents  stated  in  the 
judgment  of  the  noble  Lord,  who  was  Chief  Justice  of  the 
Court  of  Common  Pleas  when  the  case  was  determined 
in  that  Court,  we  have  no  judicial  notice.  They  were  not, 
they  could  not,  have  been  given  in  evidence  upon  this 
record.     Nothing  decisive  can  be  drawn  from  the  general 
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history  of  the  foundation  of  prebendal  churches,  or  the        18Sd. 

appropriation  of  livings  to  them ;   there  does  not  appear 

to  have  been  any  general  mode  of  appropriation ;  they  are 

stated  to  have  been  made  to  the  body,  or  to  some  one  par-      »b»m«ll. 

ticular  member  of  it.     Of  what  was  the  course  pursued  in 

the  case  before  us  we  have  no  judicial  notice,  nor   any 

evidence,  either  judicially  or  otherwise,  respecting  the  will 

of  the  founder.     Under  these  circumstances,  therefore,  in 

a  case  admitted  to  be  of  the  first  impression,  and  upon 

which  no  precise  authority  can  be  found,  it  seems  to  me 

that  the  safest  course  is  to  follow  the  general  rule  applicable 

to  presentative  benefices.     My  answer  to  your  Lordships'    . 

question  is,  that  the  right  of  presentation  belongs  to  the 

personal  representative. 

Ldttledale  J.  concurred  with  the  majority  of  the  Judges; 
intimating,  that  be  saw  no  reason  for  altering  the  opinion 
he  gave  in  the  court  below. 

Park  3. — When  the  case  out  of  which  the  question 
propounded  by  your  Lordships  for  the  opinion  of  his 
Majesty's  Judges  first  came  before  the  Court  of  Common 
Pleas,  I  took  infinite  pains  by  reading  much  in  eccle- 
siastical history,  by  consulting  our  text  writers  (for  as  to 
decided  cases  there  are  none),  and  after  that,  after  hearing 
two  very  elaborate  arguments  at  the  bar,  and  long  consult- 
ations with  the  then  Lord  Chief  Justice  of  the  Common 
Pleas,  I  came  to  the  conclusion  that  Mrs.  Rennell,  as  ad- 
ministratrix of  her  deceased  husband,  was  not  entitled 
to  that  which  she  claimed ;  in  giving  which  opinion  I  am 
happy  to  say  I  concurred  with  Lord  Chief  Justice  Best 
(now  one  of  your  Lordships'  house),  and  Mr.  Justice 
Burrough,  a  man  who  for  legal  knowledge  and  sound 
and  correct  understanding  was  of  no  ordinary  size.  To 
err  in  judgment  with  two  such  judges,  if  err  we  did,  can 
be  no  disgrace  to  any  man.  When  this  case  was  removed 
from  the  Common  Pleas  into  the  King's  Bench  by  writ  of 
error,  three  of  the  learned  Judges  of  that  Court  reversed 
the  judgment  of  the  Court  below  against  the  opinion  of 
Lord  Tenterden  the  Chief  Justice.     So  lierc  again  the 
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1SS3.  Judges  were  three  to  one  against  the  judgmeiit ;  thus  four 
Judges  were  opposed  to  four,  and  therefore  we  need  not 
wonder  that  this  case  has  found  its  way  into  your  Lord- 
ixMMui..  ships'  house.  I  have  again  heard  this  case  argued  with 
great  learning  and  ability  at  this  bar.  I  have  considered 
every  argument,  and  studied  the  judgments  of  my  difiering 
learned  brethren,  and  the  authorities  they  have  quoted; 
and  though  I  do  not  deny  that  my  mind  has  now  and  then 
fluctuated,  which  great  learning  and  great  ingenuity  at  the 
bur  will  frequently  occasion,  I  have  arrived  at  the  same 
conclusion  I  did  in  the  Common  Pleas,  namely,  that  the 
administratrix  of  Mr.  Rennell  is  not  entitled  to  the  present- 
ation to  the  church  in  question,  the  advowson  of  which 
belonged  to  Mr.  Rennell  as  prebendary,  in  right  of  his 
prebend  in  the  church  of  Salisbury,  and  that  is  the  answer 
I  propose  to  give  to  your  Lordships'  question. 

Before  I  enter  into  the  argument,  which  must  be  almost 
a  repetition  of  what  I  formerly  delivered,  and  which  is  now 
in  print,  I  hope  I  may  be  allowed  to  assert,  that  had 
any  thing  passed  either  in  the  Court  of  King's  Bench  or 
in  this  House  which  had  convinced  my  understanding  that 
my  former  opinion  was  erroneous,  I  should  be  one  of  the 
first  to  acknowledge  my  mistake  and  to  retract  my  judg- 
ment. I  have  done  so  on  two  other  occasions  in  thb 
House,  and  shall  never  be  ashamed  to  make  such  an 
avowal,  for  none  but  a  weak,  nay  a  wicked  mind  will  per- 
sist in  error  if  the  understanding  and  more  matured 
reflection  convince  a  person  that  he  has  before  formed  a 
wrong  judgment. 

It  is  admitted,  that  it  is  not  necessary  for  your  Lordships 
to  decide,  upon  this  record,  who  has  the  right  of  present- 
ation to  the  living  in  question.  The  point  is,  whether  M«. 
Rennell,  as  administratrix  to  her  deceased  husband  (which 
must  be  in  his  natural  capacity),  has  established  her  claim 
to  a  living  the  advowson  of  which  belonged  to  her  deceased 
husband  in  right  of  his  prebend  of  South  Grantham  ?  Not 
that  upon  the  general  question  I  have  not  a  clear  opi- 
nion, for  I  do  not  think  it  goes  to  the  crown,  as  it  was 
surmised  it  did,  but  I  think  it  goes  to  his  successor  in  the 
stall  or  prebend  in  the  church  of  Salisbury. 
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A  point  has  been  much  insisted  and  argued  upon,  which  18S3. 
seems  to  me  to  be  the  foundation  of  all  the  misconcep- 
tion in  this  case;  but  it  is  a  point  upon  which  there  is 
no  difference  of  opinion,  namely,  tliat  in  the  case  of  lay  ummxll. 
patronage  in  the  events  which  have  happened,  the  patroa 
dying  after  the  actual  vacancy,  the  personal  representative;, 
and  not  the  heir,  would  have  been  entitled  to  the  pre^ 
sentation,  because,  in  merely  lay  patronage,  the  churcb 
having  become  vacant  in  the  lifetime  of  the  last  possessoi^ 
it  thereby  became  a  chattel,  went  to  the  executor  as  per- 
sonal property,  being  severed,  and  therefore  no  longer 
remained  with  the  advowson  as  a  part  of  the  possessions 
of  the  heir  of  the  person  seised  of  the  advowson ;  an^ 
in  that  case  it  is  a  mere  question  between  the  represent- 
atives of  the  same  patron.  Of  this  law  there  is  now  no 
doubt,  grounded  upon  the  authority  of  decisions  and  of 
a  practice  long  known,  although  I  own  I  cannot  state 
or  discover  any  reason  very  satisfactory  to  myself  for 
deciding  that  the  void  turn  in  the  lifetime  of  the  patron 
is  a  mere  chattel,  when  the  question  arises  between  the 
heir  and  the  executor  of  a  natural  person.  For  Liord 
C!oke^  in  his  first  Inst.  388.  a.  sayss  **  that  such  a  turn  is 
^*  not  assets,"  and  therefore  nothing  can  be  made  of  it  for 
the  payment  of  debts  :  therefore  the  rule  between  heir  and 
executor  cannot  depend  upon  considerations  of  that  sort* 
But  I  agree  with  Lord  Tenterden  that  the  want  of  a 
satisfactory  reason  is  not  a  sufficient  ground  for  overturn- 
ing a  practice  long  established.  This,  however,  in  my 
way  of  considering  this  case,  leaves  the  point  still  open ; 
for  I  cannot  find  from  any  of  my  learned  brethren  in  any 
Court  who  have  judicially  given  any  opinion,  nor  from 
any  industry  displayed  at  the  bar  in  the  Courts  below,  or 
in  this  House,  nor  from  my  own  laborious  reading  and 
research  upon  this  subject,  that  in  any  Court  in  England 
has  such  a  case  in  specie  ever  been  decided. 

The  question  is,  whether  lay  and  spiritual  patronage  are 
not  to  be  considered  as  standing  upon  a  very  different  foot- 
ing. That  facts  similar  to  those  which  have  occurred  in  this 
c^use  must  have  existed  many  hundred  times,  no  man  can 
doubt;  and  that  ecclesiastical  patrons  thought  it  clear  one 
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1833.  way  or  other,  must  be  the  reason  why  no  decision  upon 
such  a  point  is  to  be  found  in  our  books.  I  myself  veriiy 
believe  that  till  this  claim  was  set  up  no  spiritual  person  ever 
BSKKXLL.  imagined  that  those  rights  which  a  man  held  jure  ecdesia 
merely  could  be  exercised  by  others  after  his  death,  the 
words  of  the  grant  to  such  a  person  being,  <^  we  duly 
^^  and  canonically  invest  i/ou  (not  your  executor,  &c.)  in 
**  and  to  the  said  prebend  and  canonry,  and  invest  yoQ 

with  all  and  singular  the  rights,    members,  privileges, 

and  appurtenances  thereunto  belonging;"  otherwise  one 
cannot  but  think  that  in  500  or  600  years  such  a  claim 
would  have  been  contested,  and  the  point  by  some  legal 
decision  ascertained.  No  distinction  can  be  more  broadly 
drawn  in  the  whole  law  of  England  than  that  between  the 
lay  and  spiritual  function  and  character ;  even  the  variety 
of  cases  and  statutes  quoted  by  my  learned  brothers,  who 
have  gone  before  me,  and  which  I  shall  not  fatigue  the 
House  by  wading  through,  establish  the  distinction. 
Certain  personal  rights  belong  to  one  of  these  characters 
which  do  not  belong  to  the  other. 

The  transmission  of  church  property  also  stands  under 
very  different  considerations  from  the  transmission  of  lay 
property.  For  instance,  a  person  seised  of  a  freehold  right 
is  said  to  be  seised  in  his  demesne  as  of  fee :  a  clergyman,  as 
in  this  declaration,  is  said  to  be  seised  in  his  demesne  as  of 
fee  in  right  of  his  'prebend  or  canonry.  I  cannot  deny  that 
many  of  the  evils  and  absurdities,  which  I  contemplate  by 
giving  effect  to  Mr.  Rennell's  claim,  will  also  arise  in  lay 
patronage ;  because  it  must  be  admitted,  that  by  giving  the 
presentation  to  the  personal  representative  of  a  lay  patron, 
it  may  fall  to  a  very  inferior  person  to  present ;  but  this 
evil  arises  out  of  the  unfortunate  situation  in  which  lay 
patronage  stands,  but  which,  I  contend,  ought  not  to  be 
carried  one  single  point  further,  especially  where  the  rule 
hardly  applies,  the  lay  patron  acting  in  his  natwal^  the 
other  in  vl  politic  or  corporate  character. 

What  was  the  origin  of  lay  patronage  ?  I  have  looked 
much  into  it,  and  the  result  of  all  my  researches  is  this,  — 
that  it  arose  in  the  infancy  of  society,  and  under  these  dr- 
cumstances ;  —that  though  the  appointment  of  fit  persons  to 
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oflSciate  throughout  a  diocese  was  originally  in  the  bishop,  1833. 
yet  when  lords  of  manors  and  other  great  men  of  old  were 
willing  to  build  churches,  and  to  endow  them  with  glebes 
and  mansion-houses  for  the  accommodation  of  fixed  and  uvvm. 
resident  ministers,  the  bishops,  for  the  encouragement  of 
such  pious  undertakings,  were  content  that  those  muni- 
ficent persons  should  have  the  nomination  to  churches  so 
built  and  endowed  by  them,  reserving  to  themselves  still 
the  right  of  judging  of  the  fitness  of  the  persons  so  no- 
minated. ^^  Si  quis  ecclesiam  cum  assensu  diocesani  con- 
struxerit,  ci  jus  patronatus  acquiritur;"  and  hence  have 
followed  all  the  consequences  to  a  mere  lay  possession  or 
property :  chattels,  where  chattels  go  to  the  executor ;  the 
rights  of  the  heir  to  the  heir,  in  cases  where,  by  the  com- 
mon law,  the  rights  of  the  heir  were  paramount  to  those  of 
the  personal  representative.  But  still  the  question  recurs, 
Do  those  rules  apply  to  the  spiritual  patron,  and  can  the 
rights  and  property  which  belong  to  his  politic  character 
be  dealt  with  as  if  he  were  a  private  person  ?  Of  this 
there  can  be  no  doubt,  that  in  our  law,  now,  and,  I  hope, 
ever,  lay  and  spiritual  patronage  will  be  upon  a  very  dif- 
ferent footing. 

Bishop  Gibson,  in  his  Codex,  p.  757.,  decisively  makes 
this  distinction.  That  very  learned  prelate  says,  —  (and 
his  authority  upon  subjects  of  this  nature  has  always  been 
considered  as  entitled  to  great  respect,)  —  "  The  right  or 
*^  properly  which  the  patron  has  in  an  advowson  will  not 
**  warrant  a  plea,  as  it  is  in  temporal  property,  (of  course, 
'^  therefore,  the  bishop  is  contrasting  it  with  an  advowson 
'^  in  spiritual  hands,)  that  he  is  seised  in  dominico  suo  ut 
**  de  feodo^  but  only  de  feodoJ^  The  reason  of  which  is 
given  by  Lord  Coke,  Co.  Lit.  1 7.,  because  that  inheritance 
(viz.  an  advowson)  savoureth  not  de  domOf  and  cannot 
serve  for  sustenance  either  of  himself  or  his  household,  nor 
can  any  thing  be  received  of  the  same  for  defraying  of 
charges.  And  in  the  case  of  London  v.  The  Church  of 
Southwell^  Hob.  304.,  where  the  words  of  the  lease  were, 
commodities,  emoluments,  profits,  and  advantages  to  the 
prebend  belonging,  it  was  adjudged  that  the  advowson  did 
not  pass  by  the  said  words ;  because,  said  the  Court,  all 
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the  words  used  imply  things  gainful,  which  is  contrary  to 
the  nature  of  an  advowson  regularly.  Why  is  this  so  ?  I 
say  it  is  so  because  an  advowson  in  the  hands  of  a  sole  cor- 
porator, a  churchman,  is  not  a  matter  of  profit,  but  of 
naked  trust  merely ;  and  the  churchman,  who  has  an  a4» 
vowson  appendant  to  an  ecclesiastical  dignity,  has  it  as  a 
mere  matter  of  trust,  in  Jure  ecclesia^  which  he  can  onfy 
exercise  for  the  benefit  and  advantage  of  the  church  «f 
which  he  is  a  member,  and  of  which,  only  as  a  member  i£ 
the  church,  could  he  have  a  right  to  dispose.  Mr.  Remell, 
therefore,  had  only  a  right  as  member  of  the  church  of 
Salisbury,  and  the  moment  he  expired,  all  his  rights  as  a 
member  of  that  church  ceased.  Suppose,  instead  of  hil 
death,  be  had  resigned  his  prebend  in  South  Grantbaiii) 
having  omitted  to  fill  up  this  living,  could  it  have  been  for 
a  moment  alleged  that  he  still  had  a  right  to  it  nsJirtM 
fallen  during  his  holding  the  prebend. 

Am  I  right  in  stating  to  your  Lordships  that  this  is  a 
matter  of  trust  only,  for  upon  that  much  of  the  argomant 
has  turned  ?  I  wish  to  found  myself  again  upon  the  ain 
thority  of  Bishop  Gibson.  On  this  point,  in  pp.  757, 758., 
founding  himself  on  the  authority  of  Lord  Coke,  he  8ayi> 
even  in  cases  of  lay  guardian  in  socage,  the  patron  shall 
not  present  to  an  advowson,  because  he  can  take  noHHf 
^*  for  it,  and  by  consequence  he  cannot  account  for  it ;  and 
by  the  law  he  can  meddle  with  nothing  he  cannot  ac- 
count for.  Which  said  doctrine  and  the  plain  tendency 
'<  thereof  ai*e  exactly  agreeable,  not  only  to  the  nature  of 
**  advowsons,  which  are  merely  a  trust  vested  in  the  hands 
"  of  the  patrons,  by  consent  of  the  bishop,  Jbr  the  good  if 
"  the  church  and  of  religion^  but  also  to  the  express  letter 
*^  of  the  canon  law,  the  rule  of  which  is,  jus  patronaim 
"  cum  sit  spirituali  annexum  vendi  vel  emi  non  potest.'*  Id 
another  place,  the  bishop  says,  "  they  are  mere  trusts  Jar 
"  the  benefit  qfmerCs  souls.'* 

If  this  be  so  in  the  origin  of  these  things,  even  as  to  lay 
patronage,  however  the  exercise  of  the  right  of  selling 
advowsons  and  next  presentations,  when  the  churches  are 
full,  may  have  grown  up,  am  I  not  right  in  stating  to  yoor 
Lordships  that  great  difference  exists  between   lay  and 
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ecclesiastical  patronage;  and  though  it  may  now  be  im- 
possible to  shake  the  custom  of  making  profit  of  advow- 
8ons  in  the  hands  of  laymen,  the  other  has  always  been 
€H>Dsidered  as  a  mere  trust,  to  be  exercised  by  the  patron 
for  the  benefit  of  the  church,  for  the  due  discharge  of 
which  he  alone  is  to  look,  which  he  alone  is  competent  to 
consider  with  a  view  to  the  welfare  and  advantage  of  reli- 
fpoRf  in  this  respect  committed  to  his  sole  care,  and  upon 
which  bis  personal  representative  may  be  absolutely  unable 
to  form  a  judgment. 

It  may  appear  to  your  Lordships  a  low  and  unfit  argu- 
ment to  state  to  this  House,  but  when  I  gave  my  judgment 
in  the  Court  below,  I  thought,  and  I  think  so  still,  that  it 
18  one  of  vital  importance  to  the  interests  of  that  churdi, 
which  every  good  man  must  love  and  revere,  and  to  which 
I  have  never  received  a  specious  answer,  except  that  the 
«anie  inconvenience  may  occur  in  lay  patronage,  which 
I  admit:  —  Suppose  a  prebendary  dies  insolvent  as  well 
as  intestate,  and  that  all  his  next  of  kin,  as  they  probably 
would  in  such  a  case,  renounced  administration,  and  that 
his  butcher,  baker,  or  other  inferior  tradesman,  being  a 
creditor,  took  out  administration :  must  such  a  person 
present?  is  such  a  person  capable  of  forming  a  correct 
judgment  of  a  person  fit  for  the  care  of  souls  ?  and  yet  I 
defy  the  ingenuity  of  man  to  get  out  of  the  dilemma ;  for 
if  Mrs.  Rennell  is  to  present,  the  butcher  or  baker  must, 
under  the  circumstances  supposed,  have  exactly  the  same 
right.  I  lament  that  the  same  consequences  would  follow 
in  lay  patronage,  but  I  am  quite  sure,  till  compelled  by  the 
judgment  of  your  Lordships'  house,  I  cannot  consistently 
with  my  feelings  to  your  Lordships,  nor  to  myself  declar- 
ing a  judicial  opinion,  advise  that  such  lamentable  conse- 
quences should  be  carried  one  step  further. 

That  the  presentation  now  under  consideration  is  not  as- 
sets of  value  is  quite  clear ;  it  may  be  a  chattel,  but,  in  the 
hands  of  an  ecclesiastic,  a  chattel  of  mere  trust.  It  is  admitted 
by  every  Judge  and  by  every  counsel  that  has  spoken  upon 
this  subject,  that  there  is  a  total  silence  of  our  law  books 
during  the  whole  period  of  our  ascertained  law  of  England, 
upon  this  precise  point,  although  circumstances  similar  to 


29S  CASES    IN    THE   HOUSE    OF    LORDS 

tSSA.        the  present  must  have  existed  many  times;  and  this  to  me 
""^^^^^^       is  strong  convincing  proof  that  till  these  days  of  novdtf 
^  no  such  idea  was  ever  entertained  upon  this  question,  and 

*****"^       I  verily  believe  that  no  man  now  living  ever  before  heard 
of  such  a  claim  being  advanced.     The  argument,  I  thinkf 
cannot  be  put  in  a  stronger  light  than  was  done  by  ny 
learned  brother  Burrough,  when  this  case  was  before  the 
Court  of  Common  Pleas.     The  allegations  of  ibis  dedar- 
ation  are,  that  the  late  prebendary  in  his  lifetime  and  at  hit 
death  was  seised  of  the  prebend  or  canonry    founded  io 
the  church  of  Sarum,  with  its  appurtenances,  to  which  sud 
prebend  the  advowson  of  the  said  rectory  of  the  parish 
church  of  Welby  belongs,  in  his  demesne,  as  of  fee^  ia 
right  of  the  said  prebend  or  canonry.     By  the  law  of 
England,  a  prebendary  or  canon  is  an  ecclesiastical  sole 
corporation.     As  such  he  can  have  no  heir, — he  can  have 
no  personal  representative:  as  such,  his  prebeiidal  rights  or 
property  cannot  go  either  to  his  natural  heir  or  to  hb  per- 
sonal representative.     Where  then  must  they  go?  to  hii 
successor.     In  their  corporate  capacities,  in  estimation  of 
law,  the  predecessor  and  successor  being  one,  it  is  a  ooo- 
tinuance  of  the  same  corporate  body.     A  prebendary  or 
canon  is  a  corporator  in  two  respects ;  in  one  respect,  as  i 
member  of  the  corporation   of  dean  and  canons,  he  is 
one  of  the  chapter,  having  sedem  in  ecclesid  et  vocem  m 
capitido :  and  he  is  a  corporator  sole,  as  prebendary.    In 
every  relation  in  which  he  stands  to  the  church,  he  is  i 
corporator. 

I  do  not  presume  to  state  to  your  Lordships  any  thing 
particular  respecting  the  constitution  of  this  canonry  of 
South  Grantham,  though  much  pains  have  been  taken 
respecting  it  by  Lord  C.  J.  Best  and  Mr.  J.  Burrough  in 
the  Court  below ;  because,  though  there  be  no  doubt  of 
the  authenticity  of  the  documents  from  whence  their  in- 
formation was  drawn,  yet  we  are  not  judicially  informed  of 
the  foundation  of  this  particular  prebend.  When,  there- 
fore, in  this  declaration,  the  prebendary  is  said  to  be  seised 
in  his  demesne  as  of  fee  in  right  of  his  canonry,  it  cannot 
be  meant  a  seisin  to  him  and  his  heirs ;  for,  as  a  canon,  be 
has  no  heir ;  it  must  therefore  mean  to  him  and  his  sue- 
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cessors.  We  find,  in  all  our  law  books,  the  same  law  that  199$. 
I  have  above  stated  us  to  ecclesiastical  sole  corporationsi 
from  the  highest  to  the  lowest  order  of  the  church.  Thus 
it  is  always  said,  the  freehold  is  vested  in  the  spiritual  ii>- 
combent;  but,  if  we  could  suppose  it  vested  in  him  in  his 
natural  capacity  on  his  death,  it  might  descend  to  his  heir^ 
which  cannot  be ;  the  law  has,  therefore,  wisely  ordained^ 
that  the  spiritual  person,  as  such,  shall  never  die,  any  more 
than  the  king,  by  making  him  and  his  successors  a  corpo- 
ration. By  which  means  all  rights  are  preserved  entire  to 
the  successor:  for  the  present  incumbent  of  a  spiritual 
charge  and  his  predecessor,  who  lived  centuries  agO|  are^ 
in  law,  one  and  the  same  person ;  but  if  the  personal  re- 
presentative, or  even  the  natural  heir  were  to  intervene,  the 
saccession  would  be  broken.     1  Black.  Com.  470. 

The  position  of  Lord  Tenterden  agreeing  with  the 
iDBJority  of  the  Court  of  Common  Pleas,  though  differing 
from  his  own  more  immediate  brethren,  has  put  this  case  in  a 
strong  and  luminous  point  of  view.  "  It  is  clear,**  says 
his  Lordship,  *^  that  the  administratrix  cannot  present  in 
'<  right  of  the  prebend,  because  the  prebend  is  not  vested 
**  in  her.  If,  therefore,  she  be  allowed  to  present,-  she 
*'  must  present  in  a  right  different  from  that  in  which  the 
<'  intestate  would  have  presented,  and  this  will  not  be 
*^  conformable  to  the  general  rights  of  an  administrator, 
^  which  are  those  only  that  belonged  to  the  person  or  per- 
**  sonal  property  of  the  intestate.  She  is  the  administratiix 
^'  of  the  personal  rights  and  property  of  the  intestate ;  but 
**  1  find  no  authority  for  saying  that  she  is  the  admini- 
*^  stratrix  of  his  politic  rights  or  property  also.  If,  in  the 
*'  case  before  the  Court,  it  be  held  that  the  administratrix 
*^  is  entitled  to  present,  it  cannot  be  denied  that  a  right 
generally  annexed  to  a  prebend  will,  in  the  particular 
instance,  be  exercised  not  merely  by  a  person  who  has 
*^  not  the  prebend,  but  by  a  person  claiming,  as  if  he  from 
**  whom  the  title  is  derived,  and  who  had  the  advowson 
^*  in  his  politic  capacity  only,  had  in  part  held  it  in  his 
^  natural  capacity ;  a  decision  to  this  effect  will  be  contrary 
*^  to  the  nature  of  the  right." 

Some  stress  was  laid  in  arguing  this  case  upon  the  stat. 
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ipf^  of  21  Hen.  8.  c.  11.9  and  I  own  I  was  at  first  impresied 
^fTV^  with  the  argument  arising  upoo  it  But,  upon  consideriag 
wr^^Him  ^^  statute,  and  the  motive  for  making  it,  it  now  appears  to 
w^vstfU  me  to  have  no  bearing  upon  the  case.  The  statute  wi| 
made  at  the  dawn  of  the  Reformation  ;  and  it  appears  tbst 
the  then  heads  of  the  church,  following  in  that  respect  ibi 
example  of  the  see  of  Rome,  exercised  or  endeavoured  lo 
l^eep  in  their  hands  the  temporalities  of  the  church,  whick 
belonged  to  them  in  their  corporate  character,  whether 
aggregate  or  sole,  an  unreasonable  time,  for  their  privatu 
benefit,  to  the  great  ruin  and  impoverishment  of  jperscm 
appointed  to  livings :  the  statute  deprived  them  of  that 
right,  and  gave  the  benefit  to  the  new  incumbent  from  tbfi 
death  of  the  last,  and  to  the  executors  of  such  new  in- 
cumbents if  he  should  happen  to  die  before  he  realised 
those  interests  which  the  statute  thus  gave  to  him. 

Much  stress  has  also  been  laid,  both  at  your  Ix>rdshipi' 
bar  and  at  the  bar  of  the  Courts  below,  upon  the  options  of 
the  archbishops,  which  I  admit  are  allowed  to  be  the  subject 
of  devise,  and  may  go  to  executors.  But,  I  answer,  thgr  an 
anomalies  in  the  law,  and  the  exception  proves  the  genenl 
rule.  They  were  originally,  Mr.  Justice  Blackstone  thinb^ 
derived  from  the  legative  power  formerly  annexed  by  tht 
popes  to  the  metropolitan  of  Canterbury,  and  that  right 
has  been  continued  to  the  archbishops  in  their  respective 
provinces  of  Canterbury  and  York,  even  after  the  power 
of  the  popes  had  ceased  in  this  country.  But  all  these 
anomalies,  I  again  repeat,  support  my  general  argument  to 
shew  that  the  rights  of  lay  and  ecclesiastical  pei*sons  stand 
upon  a  totally  different  foundation,  and  that  the  law, 
attaching  as  it  may  upon  property  of  this  description  in  the 
hands  of  a  lay  person,  does  not  attach  upon  the  same 
species  of  property  in  the  hands  of  one  who  holds  ^^viv 

The  case  from  2  Wiis.  150.,  Repington  v.  The  Gaoer^ 
nors  of  Tamnwrth  School^  has  been  much  pressed,  but  it  is 
difficult  to  ascertain  the  grounds  of  that  judgment;  it  was 
a  case  of  a  donative,  and  Lord  Tenterden  thinks  that  the 
decision  may  have  proceeded  on  the  ground  that  the  Cooit 
thought  the  rule  as  to  presentative  benefices  in  lay  hands 
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not  well  founded,  and,  therefore,  not  to  be  extended.  A  l^^i 
donative,  liowever,  is  of  a  very  peculiar  nature;  anrf,  ^**^^^ 
therefore,  any  decision  respecting  that  may  be  considered  ******** 
fts  anotnalous  also.  And,  indeed,  Mr.  Justice  Blackstone^  wmhtii^ 
speaking  of  donatives,  considers  them  as  exceptions;  fblr 
he  says,  these  exceptions  to  general  rules  and  common 
tight  are  ever  looked  upon  by  the  law  in  an  unfavoorable 
triew,  and  construed  as  strictly  as  possible.  If,  therefons, 
the  patron  (of  a  donative)  in  whom  such  peculiar  right  resides, 
does  once  give  up  that  right,  (by  presenting  his  clerk  to 
the  bishop,  and  procuring  institution  and  induction,)  the 
law,  which  loves  uniformity,  will  interpret  it  to  be  dont 
with  an  intention  of  giving  it  up  for  ever,  and  will,  there- 
fore,  reduce  it  to  the  standard  of  other  ecclesiastical  livings. 
The  ground  of  my  opinion  is,  that  this  species  of  interest 
in  the  case  of  spiritual  patrons,  whether  aggregate  or  sole, 
is  a  mere  personal  trust,  to  be  exercised  by  him  or  them  in 
the  spiritual  character  which  he  cannot,  consistently  with 
his  high  duty  if  he  be  a  sole  corporator,  either  devolv^ 
upon  another  during  his  life,  or  at  his  death  leave  to  be 
exercised  by  his  heir  or  personal  representative.  He  holds 
Jure  ecclesia^  and  in  that  right  only ;  and  if  he  had  it  not 
in  that  right,  he  could  not  have  it  at  all ;  and  when  he  dies, 
all  his  rights,  powers,  and  privileges  derived  from  the 
diarch  absolutely  cease,  as  if  he  had  never  existed.  This 
is  no  new  notion ;  for  that  laborious  and  learned  writeir 
upon  ecclesiastical  law,  Dr.  Burn,  in  his  vol.  ii.  7th  edUL 
p.  92.,  tit.  Deans  and  Chapters,  —  (Dr.  Godolphin,  having 
said  that  after  the  death  of  a  prebendary  the  dean  add 
chapter  shall  have  the  profits,  but  by  the  statute  28  H.  ^. 
^  the  profits  of  a  prebend  during  the  vacation  shall  go 
••  to  the  successor,")  —  reconciles  this  apparent  contra- 
diction thus,  which  bears  on  the  discussion  now  before 
your  LfOrdships :  —  ^^the  issues  of  those  possessions,  which 
**  he  has  in  common  with  the  rest  of  the  chapter,  (that 
*'  is,  a  corporation  aggregate,)  shall  after  his  death  be 
*^  divided  amongst  the  surviving  members  of  the  chapter; 
'*  but  the  profits  of  those  possessions,  which  he  has  in  his 
*'  separate  capacity  as  a  sole  corporation  of  himself  shall 
**  be  and  enure  to  his  successor."    Dr.  Bum  seems  well 


808  CASES   IN   THE   HOUSE    OF   LORDS 

MM.        supported  in  this  distinction  by  the  case  of  Young  v.  Z^nci, 
Sayer  Rep.  S^. 

Therefore,  if  a  member  of  a  chapter,  which  is  an  a^iei> 
gate  corporation,  should  die  after  a  living  had  beoonie 
▼acant,  it  seems  to  me  that  his  personal  representatife 
might  as  well  contend  for  a  voice  in  the  chapter  as  to  the 
filling  it  up,  as  that  such  representative  might  have  it  to 
himself  exclusively,  where  a  living  belonged  to  him  as  a 
sole  corporator  merely ;  although  Dr.  Burn  more  justly 
says,  that  in  one  of  the  cases  stated  by  him,  it  would  go 
to. the  surviving  members  of  the  chapter;  in  the  other  to 
the  successor.  When  Bishop  Gibson  says,  '*  advowsoos 
^^  may  be  granted  by  deed  or  will,''  &c.  he  is  evideotlf 
speaking  of  lay  patronage  only,  for  he  adds,  ^'  This  ge- 
**  neral  rule  is  to  be  understood  with  limitations,  that 
*^  it  extends  not  to  ecclesiastical  persons  of  any  kind  or 
**  degree  who  are  seised  of  advowsons  in  right  of  tbdr 
**  churches ;  all  these  being  restrained  as  to  bishops  by 
*^  Stat.  1  Eliz.9  and  next  by  IS  Eliz^  from  making  any 
*'  grants  but  of  things  corporeal,  of  which  a  rent  or  anniuil 
'*  profit  may  be  reserved ;  and  of  that  sort  advowsons  and 
^*  next  avoidances,  which  are  incorporeal  and  lie  in  grant, 
**  cannot  be."  This  distinction  between  laity  and  dergjr 
pervades  every  page  of  our  ecclesiastical  history,  and  tboie 
well  versed  in  the  history  of  our  venerable  church  will 
immediately  recognise  the  justice  and  accuracy  of  tboie 
principles  which  I  have  been  endeavouring  to  establish. 

It  is  well  known  that,  in  the  early  periods  of  the  church 
history  of  this  country,  the  parochia  or  parish  was  the  epis- 
copal district.  The  bishop  and  his  clergy  lived  together  at 
the  cathedral  church,  and  all  the  tithes  and  oblations  of  the 
fitithful  were  brought  into  a  common  fund  for  the  support 
of  the  bishop  and  his  college  of  presbyters  and  deacons, 
for  the  repair  and  ornament  of  the  church,  and  for  other 
works  of  piety  and  charity.  At  this  time,  and  in  the 
infancy  of  society,  the  stated  ordinances  of  religion  were 
performed  only  in  these  single  choirs,  to  which  the  people 
of  each  whole  diocese  or  parochia  resorted,  especially  at 
the  more  solemn  seasons  of  devotion.  But,  in  order  to 
supply  the  inconvenience  of  distance  from   the   mother 
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church,  the  bishop  was  wont  to  send  forth  some  of  hb  1BS& 
clergy  to  preach  and  dispense  the  word  and  sacraments ; 
and  these  missionaries  returned  to  give  the  bishop  a  due 
account  of  their  labours  and  success.  As  the  wants  of 
society  for  spiritual  instruction  increased,  and  when  the 
members  of  the  episcopal  college  found  it  inconvenient  to 
gq  forth,  certain  churches  were  allotted,  some  by  laymen^ 
(where  they  had  the  patronage  given  them,  as  a  compens* 
ation  for  having  built  and  endowed  churches,  and  hence  the 
origin  of  lay  patronage,  as  before  shewn,)  some  by  the 
bishops  to  the  prebendal  body  at  large,  some  to  one  par- 
ticular member  of  the  body,  all  which  may  be  seen  by  those 
who  will  take  the  trouble  of  looking  into  the  ancient  records 
of  the  church.  Thus,  these  churches  which  were  not  in 
lay  hands,  became  prebendals,  and  the  supply  of  the  duty 
was  left  to  the  aggregate  corporation  where  the  perpetual 
advowson  was  in  the  whole  community  of  the  dean  and 
chapter;  or  to  that  sole  corporation  or  single  canon  or 
prebendary,  who  was  to  have  his  prebend  or  exhibition 
from  it. 

In  process  of  time  the  representative  curates,  who  were 
to  account  for  their  profits,  and  only  to  receive  a  small 
stipend  for  their  services,  were  so  ill  paid,  that  the  bishop 
obliged  his  clergy,  who  had  such  advowsons,  to  retain  fit 
and  able  capellans,  vicars,  or  curates  (for  these  are  all  nearly 
of  the  same  import),  with  a  competent  salary.  This  failing, 
the  bishop  again  interfered,  and  obliged  the  clergy,  (that  if, 
the  chapters,  or  the  single  prebendary,  in  whom  the  per* 
petnal  advowson  in  right  of  the  chapter,  or  in  right  of  his 
prebend,  of  which  he  was  seised ^Vir^  ecclesice^  was  vested^) 
to  make  the  presentation  to  spiritual  persons  to  be  endowed 
and  instituted,  who  should  thenceforth  have  no  more  de- 
pendence upon  their  spiritual  than  others  had  upon  their 
lay  patrons,  with  a  competent  maintenance  to  be  assigned 
by  the  bishop*  Much  of  this  information  may  be  inferred 
from  the  statutes  15  Rich.  2.  c.  6.  and  the  4  Hen.  4.  c.  12. 
I  have  not  thought  it  necessary,  in  giving  this  detail  to 
your  Lordships,  to  refer  to  authorities ;  but  what  I  have 
advanced  will  be  found  as  the  early  history  of  our  church 
in  various  books  well  worthy  the  attention  of  the  curious, 
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such  as  Spelman  de  non  temtrandis  Ecclesiis^  Bishop  Ken- 
neit  on  Impropriation,  and  Burn,  tit.  Appropriation.  I 
have  presumed  to  trouble  your  Lordships  with  this  short 
history  of  the  church,  because  it  seems  to  me  to  profe 
incontrovertibly  that  what  is  thus  vested  in  the  church  lor 
spiritual  purposes  vests  in  them  as  a  body  politic,  and  caa 
never  be  allowed  to  fall  into  the  common  private  stock  of 
the  body  at  large,  or  of  the  individual  sole  corporatar. 
And  it  will  be  found  that  what  is  said  of  the  church  at  largs 
is  no  less  true  of  the  church  of  Salisbur}',  as  was  luminoodj 
shewn  by  Lord  Wynford  and  Mr.  Justice  Burrough  in  the 
court  below. 

Thus,  then,  an  ecclesiastical  person  durin^^  his  incunh 
bency  is  entitled  to  all  the  profits  that  may  (alt  of  a  chattel 
nature.  But  when  a  living  falls  vacant,  to  which  he  has  a 
presentation  in  right  of  his  church,  as  it  is  not  a  matter  of 
profit,  he  merely  presents  quasi  incumbent. 

I  have  shewn  to  your  Lordships,  that  the  living  in  the 
present  case  was  probably  endowed  out  of  the  prebend,  or 
the  advowson  attached  to  the  prebend  of  South  Grantham; 
in  either  case  the  prebendary,  as  a  sole  corporator  for  the 
time  being,  has  the  right  of  presentation;  and  up<Mi  tkt 
avoidance,  he  may  present  in  right  of  his  church ;  he  pr^ 
sents  as  a  trustee;  the  trust  is  personal,  without  profit,  and 
cannot  be  transmitted. 

How,  then,  can  a  private  personal  representative  of  a 
deceased  prebendar}*,  who  dies  after  avoidance,  but  befert 
presentation,  claim  the  presentation  ?  Is  it  that  he  makei 
it  a  chose  in  action^  out  of  which  to  pay  the  debts  of  his  tes- 
tator or  intestate  ?  That  cannot  be,  for  it  is  not  assets.  Doei 
he  claim  to  present  because  this  trust  had  devolved  upoo 
him,  or,  as  it  were,  became  vested  in  the  testator  or  io* 
testate?  The  trust  has  indeed  devolved  upon  him,  but 
not  in  his  own  right ;  but,  as  the  declaration  truly  states,  in 
right  of  his  prebend  :  the  presentation  is  in  him,  not  bt 
his  own  use  or  benefit,  but  for  the  use  and  benefit  of  tin 
church,  confided  to  his  spiritual,  not  to  lay  hands,  for  the 
dignity  and  ornament  of  the  church,  —  a  trust  which  be^ 
and  he  only,  must  execute  upon  his  great  personal  re* 
aponsibility,  for  the  cure  of  souls,  and  for  the  advancement 
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of  the  interests  of  reli^on,  — a  duty  which  his  personal  :IS93, 
representative  in  his  natural  capacity  cannot,  in  law,  be  ^-•^c'*^ 
deemed  qualified  to  discharge.  iti»«wnrgK 

I  fear  I  have  fatigued  your  Lordships  with  the  length  of  aKwu.L. 
the  argument ;  but  as  some  of  my  brethren  unfortunately 
differ  from  me,  I  could  not  satisfy  my  conscience  upon  this 
l^eat,  and,  as  I  think,  awfully  momentous  question,  with- 
out satisfying  your  Lordships  that  I  have  not  come  to  the 
conclusion  which  I  have  stated  without  most  anxious  con- 
sideration and  deep  research.  The  result  then  of  my 
opinion  is  this,  that  whatever  is  attached  to  a  spiritual, 
sole,  politic  body,  sinks  with  the  death  or  resignation  of 
the  party  who  possesses  that  right. 

Bayley  B*  —  As  the  opinion  I  delivered  when  this  case 
was  before  the  Court  of  King's  Bench  is  in  print,  and  as  I 
see  no  reason  to  vary  from  any  of  the  grounds  upon  whiqh 
that  opinion  was  founded,  I  shall  not  be  obliged  to  detain 
your  Lordships  at  any  considerable  length.  I  take  the 
general  rule,  with  the  single  exception  of  benefices  in  the 
gift  of  bishops,  to  be,  that  when  a  benefice  becomes  vacant, 
the  right  to  present  is  immediately  detached  from  the  estate 
which  gives  that  right ;  it  vests  as  a  mere  personal  power 
of  presenting  in  the  individual  who  had  the  right  of 
patronage  at  the  time  that  vacancy  occurred,  and  will  con- 
tinue in  him  and  his  personal  representatives,  let  what  will 
become  of  the  estate  which  gave  such  right  Therefore,  if 
the  right  to  present  to  an  advowson  appendant,  or  an  ad- 
vowson  in  gross,  when  a  vacancy  occurs,  be  in  tenant  in 
fee  or  tenant  in  tail,  and  he  die  without  presenting,  though 
the  estate  will  pass  to  his  heir  or  devisee  in  the  one  case^ 
and  to  the  issue  in  tail  or  remainder-man  in  the  other,  the 
right  to  present  will  devolve  upon  his  executor  or  admini- 
strator. F.  N.  B.  SS.  P.  34.  B.  Co.  Litt.  388.  Dy.  283  a. 
21  Hen.  7.  pi.  6.  Bro.  Present,  a  VEglise^  34.  If  the  right 
to  present  when  a  vacancy  occurs  be  in  tenant  pur  outer  vie^ 
or  in  a  termor^  and  before  he  present  cestuique  vie  dies,  or 
the  term  expires,  so  that  the  estate  which  gave  him  the 
right  to  present  is  gone,  that  right  nevertheless  remains  in 
bim,  and  he  may  still  present.     F.  N.  B.  34  B.  Bro.  Pres» 
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18S3.  d  PEgiisej  22.  Again,  if  husband  and  wife  be  seised  in  fee 
or  in  tail,  or  in  right  of  dower,  in  right  of  the  wife,  and 
the  church  become  void,  and  the  wife  die  before  the  hus- 
mNNXLL.  band  present,  though  the  fee  descends  upon  her  heir,  or 
the  estate  tail  passes  to  the  heir  in  tail,  or  the  estate  in 
dower  ceases,  the  right  to  present  remains  in  the  hasband. 
21  Hen.  6,  B,  88  Hen.  6.  36.  B.  14  Hen.  4.  12.  Bro.  Prei. 
d  rEglise,  pi.  22.  Co.  Litt.  120.  And  if  a  vicarage  be- 
come vacant,  and  the  person  to  whom  the  right  of  present- 
ing belong  be  made  bankrupt  (whereby  his  right  in  the 
patronage  ceases),  he  shall  nevertheless  present.  F.  N.  B. 
S4  N.  So,  had  Mr.  Rennell  been  presented  to  a  bishopric^ 
would  he  have  lost  the  right  ?  The  general  rule,  however, 
is  not  disputed;  but  its  application  to  the  present  case  is 
denied,  and  the  ground  of  that  denial  is,  first,  becaase 
Mr.  Rennell  was  a  spiritual  corporation,  and  had  this  right 
of  presentation  annexed  to  a  spiritual  dignity,  and  clothed 
with  a  spiritual  trust.  My  answer  is,  that  though  Mr. 
Rennell  was  a  spiritual  person,  the  dignity  to  which  the 
right  of  presentation  was  attached,  was  not  in  its  creation 
spiritual ;  and,  that  if  it  were,  it  was  not  clothed  with  any 
spiritual  trust.  Mr.  Rennell's  dignity  was  a  prebend  only; 
and  at  common  law  a  laymaji  might  be  prebefidary*  Bland 
V.  Maddoxy  Cro.  Eliz.  79.  A  prebendary  has  no  care  of 
souls;  he  is  called  *^  prebendary,"  because  his  duty  is 
jn-ebere  auxilium  episcopo.  He  has  his  possessions  annexed 
to  his  prebend  to  enable  him  to  provide  for  himself  and 
his  family.  It  is  only  by  the  restraining  statutes  that  he  is 
prevented  from  alienating,  with  consent  of  patron  and 
ordinary,  all  his  possessions  to  the  disherison  of  his  suc- 
cessor; and  he  has  of  himself  the  full  power  of  alienating 
them,  so  as  to  bind  himself;  and  it  is  not  of  necessity  that 
he  should  have  any  possessions.  3  Rep.  75  b.  Dy.  61b. 
pi.  30.  50  Ed.  3.  26.  2  Roll.  Ab.  341.  It  is  only  under 
13  &  14  Car.  2.  c.  4.  s.  14.  that  he  need  be  in  holy  orders. 
But  admitting  that  a  prebend  were  a  spiritnal  dignity, 
does  it  follow  that  church  preferment  in  the  gift  of  the  pre- 
bendary in  right  of  his  prebend,  is  clothed  with  a  spiritual 
trust  ?  Is  the  spiritual  preferment  to  which  a  bishop  is 
entitled  in  right  of  his  see,  clothed  with  any  spiritual  trust. 
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May  be  not  grant  awaj'  die  next  avoidance  of  any  church,        183S. 
though  the  advowson  be  in  gross,  which  he  as  bishop  is 
entitled  to  fill,  or  as  many  avoidances  as  shall  happen 
within  his  own  time  ?  and  will  not  sach  grant  bind  him-       uenmux. 
self?     Watson  says  he  may  make  the  grant,  and  it  will 
bind  him.     Watson,  c.  10.  p.  185,  136.  c.  4?5.  p.  878.     If 
an  advowson  be  appendant  to  a  manor  usually  let,  and  a 
lease  be  made  thereof,  it  will,  at  all  events,  bind  the  bishc^ 
who  made  it,  and  his  lessee  shall  present     Gibson,  793. 
says,  "  Advowsons  may  be  granted  by  deed  or  will,  either 
*'  for  the  inheritance,  or  one  or  more  turns.     But  this  ex- 
^*  tends  not  to  ecclesiastical  persons  seised  in  right  of  their 
*'  churches,  nor  to  colleges  or  hospitals  seised  in  right  of 
**  their  charter ;  for   they   are  so   far   restrained  by  the 
^*  statutes  of  Eliz.,  that  their  grants,  though  confirmed, 
will  not  bind  their  successors.     But  they  will  bind  the 
grantors  for  their  own  time."     And  if  it  be  made  con- 
formably to  the  statutes,  it  will  bind  the  successors.     Wat- 
son, c.  10.  p.  137.,  c.  45.  p.  875,  876.     In  Smallwood  v.  The 
Bishop  of  Coventry^  Cro.  Eliz.  207.,  the  bishop  had  made 
a  grant  of  the  next   avoidance  of  an   archdeaconry,    (a 
spiritual  dignity,)  and  he  afterwards  disturbed  the  grantee; 
the  grantee  died,  and  his  executor  brought  a  quare  impedit^ 
and  the  bishop's  grant  was  held  good,  and  the  executors 
had  judgment.     In  Foord^s  case,  1  Anderson,  4?7.  5  Rep. 
81.  Dyer,  338  b.  Cro.  Eliz.  ^4f7 — 472.,  a  prebendary  of 
this  very  church  made  a  lease  of  a  rectory,  parcel  of  his 
prebend,  for  seventy  years.     The  dean  and  chapter  con- 
firmed it  for  fifty-one  years.     The  successor  disputed  it 
within  fifty-one  years.     Watson  says,  it  would  have  been 
good  for  his  own  time  without  confirmation ;  Watson,  481. ; 
and    all  the  Court  (except  Griffin)  held  it  good  for  fifty- 
one   years.     In   London    v.   Chapter  of  Southwell^    Hob. 
303.  where  Plaintiff  claimed   in    qttare  impedit  as  lessee 
of  a  prebend  to  which  the  advowson  belonged,  the  ques- 
tion was,  whether  the  lease  had  words  sufficient  to  carry 
the  prebend  or  not ;  and  it  was  only  because  the  words 
were   not   sufficient,   that   the   decision    was    against  the 
Plaintiff.     Presentations  to  a  vicarage  belong  of  common 
right  to  the  parson ;  but  by  consent  of  patron  and  ordi- 
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nary  he  may  grant  it  to  another :  F.  N.  B.  34?.  a.  The  case 
of  Sharrock  v.  Boucher ^  T.  Raym.  88.  1  Lev.  125.,  seems 
to  shew  the  distinction  between  what  is  clothed  with  a 
spiritual  trust,  and  what  is  not;  and  what  may  be  alien- 
ated, and  what  cannot  A  prebendary  leased  his  prebend 
for  three  lives,  and  whether  that  passed  the  right  to  fill  up 
the  office  of  commissary  within  the  prebend  was  the  ques- 
tion ;  the  judges  agreed  it  did  not,  if  the  right  belonged  to 
bis  spiritual  functions  ;  but  on  that  point  they  were  divided. 
The  only  remaining  point  is  founded  upon  the  rule 
which  prevails  in  the  case  of  the  king  and  a  bishop,  and  a 
supposed  analogy  between  that  case  and  this.  When  a 
bishop  dies,  leaving  a  church  in  his  gift  vacant,  the  king  is 
to  present,  not  the  executors  of  the  bishop.  And  if  this 
rule  be  founded  upon  the  spiritual  character  of  the  act  of 
presenting,  it  is  an  authority  in  this  case ;  if  it  be  founded 
on  the  relation  between  the  bishop  and  the  king,  and  is 
referred  to  the  king's  prerogative,  it  is  not  And  I  am  of 
opinion  it  is  referable  to  the  relation  between  the  bishop 
and  the  king,  and  to  the  king's  prerogative.  The  king  is 
the  sovereign  patron  of  every  bishopric:  17  Ed.  3.  40. 
And  though  he  gives  the  chapter  leave  to  elect,  the  pa- 
tronage is  in  him :  17  Ed.  3.  40.  And  upon  the  death  of 
a  bishop,  the  see  comes  to  the  king  as  the  bishop  left  it; 
and  if  the  deanery  or  a  stall  be  left  vacant,  the  king  shall 
fill  it  up:  17  Ed.  3.  40.  A  prebendary  of  Abergaviliy, 
the  bishop  (of  St.  David's)  died.  The  temporalities  were 
seised  into  the  king's  hands ;  a  new  bishop  was  appointed, 
and  filled  up  the  stall.  The  king  brought  qiiare  impedit, 
and  it  was  adjudged  that  he  had  the  right ;  and  n  writ  was 
awarded  to  the  bishop :  Rex  v.  Bishop  of  St,  David's^  50 
Ed.  3.  26.  The  temporalities  came  to  the  king  as  founder 
by  prescription:  Mall.  65.  n.  to  pi.  1.  And  this  is  so 
high  a  prerogative,  and  so  far  united  to  and  inseparable 
from  the  crown,  that  a  subject  cannot  claim  it  by  grant  or 
prescription  :  Mall.  65,  n.  to  pi.  6.  And  if  the  king  die, 
sede  vacanley  the  succeeding  king  shall  have  the  tempora- 
lities, not  the  king's  executor :  Mall.  65,  n.  to  pi.  4.  Bra 
Chattels,  2.  2  Roll.  Abr.  211.  And  if  the  king  die^ 
leaving  a  church  void,  the  succeeding  king  shall  present : 
Semb.  Mall.  65.  pi  4.  and  Mall.  42.  pi.  16.     Bro.  Chat- 
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tels,  2.  2  Roll.  Abr.  211.  And  this,  though  the  church  1833. 
became  void  in  the  bishop's  life,  and  though  the  new 
bishop  has  sued  out  livery  out  of  the  king's  hands  before 
the  king  presents :  Mall.  65.  pi.  5.  Watson,  73.  F.  N.  B.  mhi«li- 
33.  n.  2.  Roll.  Abr.  343.  pi.  5.  In  the  case  of  a  bishopric, 
therefore,  if  the  bishop  dies,  whatever  spiritual  preferment 
in  the  gift  of  the  bishop  was  vacant  at  the  bishop's  death, 
and  whatever  shall  become  vacant  till  the  see  is  filled  up, 
devolves  upon  the  crown,  and  is  inseparable  from  the 
crown,  so  that  the  crown  cannot  grant  it  away;  and  in 
case  of  the  demise  of  the  crown,  it  will  pass,  not  to  the 
executors  of  the  deceased  king,  but  will  accompany  the 
crown,  and  go  to  the  succeeding  king. 

Upon  this,  two  observations  occur,  one,  that  in  the 
case  of  the  crown  only  can  a  sole  corporator,  which  the 
king  is,  take  a  chattel  by  succession ;  so  that,  what  is  the 
rule  in  the  king's  case  where  the  right  to  present  may,  by 
reason  of  the  prerogative,  pass  from  bishop  to  king,  from 
king  to  king,  will  not  apply  to  the  case  of  a  prebendary 
where  there  is  no  such  prerogative,  to  pass  the  right  from 
prebendary  to  prebendary:  16  Vin.  Q.  14.  17  Vin.  Y. 
The  other,  that  what  is  the  case  of  the  crown  with  refer- 
ence to  a  bishop  who  holds  per  baroniam^  is  the  case  with 
every  other  tenant  in  capiie,  where  the  tenancy,  by  reason 
of  infancy  in  the  heir,  becomes  as  it  were  suspended,  and 
the  tenancy  returns  in  wardship  to  the  king.  Co.  Lit. 
388.  a.  is  express  upon  this  point,  and  he  puts  the  two 
coses  together,  that  of  the  king's  tenant  /;/  capite^  and  that 
of  a  bishop's.  If  the  king's  tenant  by  knight's  service  in 
capite  be  seised  of  a  manor  to  which  an  advowson  is  ap- 
pendant, and  the  church  become  void  and  the  tenant  die, 
(leaving  his  heir  in  ward,)  the  king  shall  present,  not  the 
executor.  And  if  a  church,  in  the  gift  of  a  bishop, 
become  void,  and  the  bishop  die,  the  king  shall  present, 
not  the  executor :  Co.  Lit.  388.  a.  The  right,  therefore, 
of  the  king,  in  the  case  of  a  bishopric,  appears  to  me  to  be 
referable,  not  to  the  spiritual  character  of  the  person  from 
whom  the  right  comes,  but  to  the  king's  prerogative,  be- 
cause it  obtains  equally  in  the  case  of  every  tenant  in 
capite,  whether  he  be  a  spiritual  person  or  not. 
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1833.  Upon  the  whole,  therefore,  1  am  of  opinion  that  the 

general  rule  is,  that  if  a  church  becomes  vacant,  and  the 
patron  die,  the  right  to  present  devolves  upon  his  executor: 
BSMNiLL.  that  this  is  the  rule  also,  where  a  prebendary  in  right  of  his 
church  is  patron,  because,  until  the  statute  of  Car.  2.  (13& 
14  Car.  2.  c.  4.  s.  14.)  it  was  not  necessary  a  prebendary  should 
be  a  spiritual  person ;  and,  because,  in  the  case  of  spiritual 
persons,  their  right  to  present  to  churches  is  temporal,  not 
spiritual,  inasmuch  as  they  may  grant  it  away  before  a 
vacancy  occurs,  as  they  may  their  other  temporal  posses- 
sions ;  and  that  the  excepted  case  of  a  bishop  is  not  appli- 
cable to  other  spiritual  persons  seised  of  advowsons  in 
right  of  their  dignities  or  churches,  because  the  case  of  a 
bishop  is  referred  to  the  prerogative  of  the  crown,  which 
enables  the  crown  to  take  a  chattel  in  succession,  and  to 
the  relation  in  which  the  crown  stands  to  a  bishop,  the 
bishop  being  tenant  in  capite  to  the  crown,  not  to  the 
spiritual  character  of  the  bishop,  nor  to  any  spiritual  nature 
in  the  right  My  answer,  therefore,  to  the  question  pro- 
posed by  your  Lordships  is,  that  in  the  case  that  question 
propounds,  the  right  of  presenting  belongs  to  the  executor 
of  the  prebendary. 

Tindal  C.  J*.  —  My  Lords,  upon  the  best  consideration 
I  can  bring  to  this  case,  I  have  come  to  the  conclusion, 
that  the  right  of  presentation  belongs  to  the  personal  re- 
presentative of  the  late  prebendary;  but  at  the  same 
time  1  am  ready  to  admit  it  is  after  considerable  doubt 
upon  the  question  which  has  been  submitted  to  us  by  yoar 
Lordships. 

If  I  felt  myself  at  liberty  to  look  at  the  particular 
foundation  of  this  prebendal  stall,  or  to  consider  upon 
general  principles,  what  might  be  most  fitting  and  expe- 
dient in  the  case  of  patronage  belonging  to  an  ecclesiastical 
corporation,  such  as  is  a  prebendary,  I  could  bring  myself 
without  difficulty  to  the  conclusion  that  the  right  to  fill  up 
the  turn  which  was  vacant  at  the  time  of  the  late  preben- 
dary's death,  ought  to  devolve  upon  his  successor,  and  not 
to  go  to  his  personal  representative. 

But  neither  upon  the  abstract  question  proposed  bj 


9* 


ON    APPEALS    AND    WRITS    OF   ERROR.  311 

your  Lordships,  nor  upon  the  facts  stated  on  the  record  in        1833. 
this  case,  can  I  take  judicial  notice,  either  of  the  circum- 
stances attending  the  original  foundation  of  this  prebend, 
the  endowment  thereof  with  this  particular  advowson,  or       ukkill. 
the  form  of  presentation  which  has  been  used  and  adopted 

00  occasion  of  former  vacancies. 
And  as  to  any  considerations  derived  from  general  ex* 

pedience,  I  feel  myself  restrained  from  entering  into  them, 
because  there  appears  to  me  to  be  an  analogy  of  sufficient 
strength  and  certainty,  to  bring  the  present  case  within 
the  reach  of  acknowledged  principles  of  law,  and  the 
authority  of  various  decided  cases. 

It  is  upon  the  ground  of  this  analogy  which  exists  be- 
tween the  present  case  and  those  principles  and  authorities, 
that  I  feel  myself  bound  to  concur  in  the  opinion  which 
has  been  expressed  by  the  majority  of  his  Majesty's 
Judges :  thinking  it  a  safer  course  upon  this  occasion,  as 

1  find  has  been  the  opinion  of  other  Judges,  from  the 
earliest  periods  of  the  law,  to  adhere  to  any  rule  which  can 
be  safely  inferred  from  the  cases,  rather  than  to  substitute 
another,  although  it  may  appear  upon  general  principles 
more  reasonable  and  more  just. 

I  assume  it  to  be  settled  law,  admitting  of  no  doubt  or 
dispute,  and  not  requiring  to  be  supported  by  reference  to 
any  authorities,  that  where  an  advowson  presentative  is 
vested  in  any  person  in  his  natural  capacity,  either  in  fee 
or  for  life,  and  the  church  becomes  void,  and  the  owner 
dies  after  such  avoidance  without  making  any  appoint- 
ment, the  right  to  appoint  to  the  vacant  turn  belongs  to 
the  executor,  and  not  to  the  heir,  or  to  the  next  owner 
of  the  advowson.  Indeed,  so  clearly  is  this  principle  re- 
cognized, that  all  the  books  concur  in  calling  this  vacant 
turn  a  chattel  vested  in  the  testator.  (Fitz.  N.  B.  33  P. 
S4  N.    4f  Leon.  109.) 

lu  the  case  in  Fitz.  N.  B.  33  P.  it  is  stated,  that  if  a  man 
be  seised  of  an  advowson  in  fee,  in  gross,  or  in  fee  append- 
ant unto  a  manor,  and  the  advowson  becomes  void,  and  he 
dieth,  his  executor  shall  present,  and  not  his  heir,  because 
it  was  a  chattel  vested  and  severed  Jrom  the  manor.  If  the 
chattel  is  severed  from  the  manor  in  that  case,  why  may  it 
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1835.  not  be  considered  as  severed  from  the  prebend  in  this? 
And  if  once  severed,  it  is  difficult  to  assign  any  legal  prin- 
ciple upon  which  it  can  be  remitted.     Unless,  therefore, 

uMiTBu.  some  solid  ground  can  be  laid  down,  upon  which  a  dis- 
tinction can  be  made  between  a  prebendary  seised  of  the 
advowson  in  right  of  his  prebend,  and  a  person  seised  in 
his  own  natural  right  of  a  manor  to  which  an  advowson 
is  appendant,  there  can  be  no  doubt  but  the  case  falls 
within  the  general  rule,  that  the  right  to  present  is  a 
chattel  interest,  and  would  go  to  his  personal  represent- 
ative. It  will  be  advisable,  therefore,  to  refer  to  some  of 
the  cases  and  principles  which  carry  the  analogy  more 
closely  to  the  particular  question  now  under  discussion. 

In  Fitz.  N.  6.  34  N.  is  found  this  case ;  if  a  vicarage 
happen  void,  and  before  the  parson  present  he  is  made  a 
bishop,  &c.,  yet  he  shall  present  unto  this  vicarage,  because 
it  is  a  chattel  vested  in  him.  The  authority  re^rred  to  is 
24  £dw.  3.  26. ;  but  the  case,  which  is  not  to  be  found  in 
the  Year  Book,  will  be  found  inserted  nearly  in  the  same 
words  in  Fitz.  Abr.  Quare  Imp.  22.  In  that  case,  as  in 
the  present,  the  patron  was  seised  in  jure  eccleside :  and  not- 
withstanding he  ceased  to  be  rector,  he  still  carried  with 
him  in  his  natural  capacity  this  chattel  interest,  the  right 
of  appointing  to  the  vacancy.  In  that  case  it  was  held 
that  the  chattel  interest  which  had  once  vested  in  him,  did 
not  afterwards  reunite  with  the  corporation  sole,  the  par- 
son. That  case  appears  to  me  to  be  a  direct  authority 
upon  the  present  question,  to  this  extent;  that  if  the  living 
had  become  void,  and  the  prebendary  had  vacated  the  pre- 
bend, the  right  of  appointment  would  have  belonged  to 
him,  not  to  his  successor.  If  so,  and  he  still  retained  the 
right  to  appoint,  notwithstanding  his  loss  of  the  prebend, 
on  what  principle  shall  his  death  be  held  to  reunite  the 
presentation  with  the  prebend,  from  which  it  has  once  been 
severed  ?  The  case  in  2  Rol.  Abr.  346.  F.  pi.  4.  shews 
the  law,  where  the  avoidance  of  a  vicarage  happens  after 
the  vacancy  of  the  rectory,  and  before  the  new  rector  is 
appointed.  *^  If  the  parson  has  the  right  to  present  to  the 
vicarage,  yet  if  the  vicarage  becomes  void  during  the  vacancy 
of  the  parsonage,  the  patron  of  the  parsonage  shall  present." 
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So  that  although  the  rector  be  in  the  nature  of  an  eccle-  1883. 
siastical  corporation  sole,  and  although  the  rector  be  seised 
of  this  right  of  presentation  Jure  ecclesice^  yet  it  shall  not 
devolve  to  the  successor;  but  if  it  happen  before  the  vacancy, 
the  former  rector  shall  still  appoint;  if  during  the  vacancy, 
the  patron.  Both  which  cases  are  strong  to  shew,  there  is 
no  indissoluble  union  between  the  right  of  presentation  and 
the  prebend  itself. 

To  which  may  be  added  the  case  stated  in  Fitz.  N.  B. 
3d  P.  *^  that  if  a  bishop  die  seised  of  a  manor  to  which  aa 
'^  advowson  is  appendant,  and  the  advowson  happen  void 
<<  before  his  death,  the  king  shall  present  unto  the  same 
•«  by  reason  of  the  temporalities,  and  not  the  bishop^s  execu^ 
**  tor***  The  reason  is  that  the  king  takes  the  temporalities 
by  reason  of  his  prerogative,  and  the  turn  being  once 
vested  in  him,  cannot  be  got  out  of  him  but  by  matter  of 
record.  Now  although  the  express  point  adjudged  by 
that  case  does  not  apply  here,  because  there  is  no  prero- 
gative in  this  case,  yet  it  furnishes  an  observation  which 
appears  not  unimportant.  Fitzherbert  puts  this  case  in 
opposition  with  that  which  had  immediately  preceded  it, 
namely,  the  case  in  which  he  has  stated  *^  the  executor 
<<  shall  present  and  not  the  heir,  because  it  was  a  chattel 
<<  vested  and  severed  from  the  manor,  &c."  He  then  puts 
the  case  of  the  bishop ;  and  the  inference  to  be  drawn  is, 
that  but  for  the  prerogative  the  executor  would  have  pre- 
sented :  otherwise  he  would  not  have  said,  the  king  shall 
present,  and  not  the  bishop's  executor;  the  observation 
would  have  been,  the   king   shall   present,  and  not  the 

successor. 

If  this  is  a  just  inference,  the  authority  of  the  case  last 
referred  to  would  go  the  length  of  deciding  the  present; 
if  the  executor  of  the  bishop  would  be  entitled  to  present 
to  the  turn  which  fell  vacant  in  the  bishop's  life,  and  which 
belonged  to  the  bishop,  jure  ecclesiie,  had  not  the  preroga- 
tive stepped  in  and  prevented  him;  it  would  follow  in 
the  present  case,  where  no  such  prerogative  exists,  the 
executor  has  the  right  to  present  to  the  vacant  benefice. 

The  power  of  the  prebendary  to  grant  the  next  turn  to 
a  stranger  before  it  becomes  vacant,  aflTords  a  further  argu- 
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IBSS*  meat  against  the  notion  that  the  right  of  presentation  ia  to 
be  considered  as  inseparably  annexed  to  the  prebendary 
himself  for  the  ti«ie  being,  on  the  ground  that  it  is  an  ec- 
clesiastical trust,  to  be  exercised  by  him  only  to  whom  the 
foundation  has  given  it.  Such  grants  are  of  very  frequent 
recurrence  in  the  old  books  of  entries  containing  pleading! 
Uk  qmart  impedit ;  and  it  is  not  to  be  conceived  that  thqr 
should  be  found  there  unless  the  practice  was  oommoa,  nor 
that  tbey  could  have  been  put  upon  the  record  if  such 
grants  were  against  law;  inasmuch  as  the  Plaintiff  deriving 
title  under  them  would  only  be  shewing  the  insnffieiency  of 
bis  right  to  sue. 

Again,  the  universal  practice  of  grants  made  to  the 
archbishops  by  bishops  of  their  province^  of  those  rights 
of  presentation  well  known  by  the  name  of  optioosi 
furnish  at  least  the  inference,  that  though  the  right  ts 
present  comes  to  an  ecclesiastical  person,  by  virtue  of  hit 
ecclesiastical  character,  still  there  is  no  rule  of  law  thtt 
it  must  be  exercised  in  person,  but  that  the  law  allows  it 
to  be  transferred  to  another.  It  may  indeed  be  said,  that 
this  is  not  a  transfer  to  a  layman  or  a  stranger,  but  merely 
to  an  ecclesiastic  of  the  same  or  higher  dignity;  and  there- 
fore this  ecclesiastical  trust  may  be  presumed  not  to  be 
violated  by  such  transfer  of  its  execution.  Admit  it  to  be 
so,  still  how  can  we  reconcile  to  that  principle  the  right 
which  the  archbishop  has  to  devise  these  options  to  any 
one  he  choses  to  select  ?  And  that  such  power  exists,  ap- 
pears from  the  case  of  Potter  v.  Chapman^  Ambl.  Rep.  9S^ 
where  the  only  question  before  Lord  Hardwicke  is  made 
upon  the  propriety  of  the  particular  appointment  by  the 
trustees  under  the  archbishop's  will,  but  none  whatever 
upon  the  right  of  the  testator  to  bequeath  them  to  hii 
trustees.  If  then  the  bishop  may  sever  and  disannex  fron 
his  bishoprick  a  right  of  presentation  to  which  he  becomes 
entitled  jure  episcopatusj  and  no  otherwise ;  still  further,  if 
the  archbishop  to  whom  the  grant  hath  been  made  ma/ 
bequeath  it  to  a  stranger  by  his  will ;  or,  what  is  an  iden- 
tical proposition,  if  it  would  devolve  upon  his  personal  re- 
presentative in  case  he  had  made  no  such  bequest ;  it  will 
surely  be  dangerous  to  build  an  opinion  that  the  present- 
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ation  now  in  dispute  must  belong  to  the  successor,  on  the  1833. 
ground  that  it  is  of  an  ecclesiastical  character,  in  the  nature 
of  an  ecclesiastical  trust,  and  by  reason  thereof  must  be  ex-^ 
crcised  by  the  person  who  fills  the  prebendid  stall,  and  by  mvyjua- 
him  only.  So  that  the  doctrine  laid  down  in  Doctor  and 
Student  would  appear  to  be  correct,  where  no  distinction 
whatever  is  introduced  between  presentations  made  by 
laymen  or  presentations  made  by  corporations;  betweea 
advowsons  appendant  to  manors,  or  advowsons  appendant 
to  offices  of  the  church  ;  but  it  is  laid  down  generally  thui^ 
(see  Dial.  2.  cap.  26.)  —  '^  It  is  holden  in  the  law  of  the 
'*  realm,  that  the  right  of  presentment  to  a  church  is  a 
*^  temporal  inheritance,  and  shall  descend  by  course  of  in* 
'*  heritance  from  heir  to  heir,  as  lands  and  tenements  shall, 
'^  and  shall  be  taken  as  assets,  as  lands  and  tenements  be." 
And  again,  ^*  the  goods  of  spiritual  men  be  temporal,  in 
'^  what  manner  soever  they  come  to  them,  and  must  be 
'^  ordered  after  the  temporal  law,  as  the  goods  of  temporal 
'^  men  must  be."  Now  if  the  vacant  turn  in  a  benefice  be 
a  chattel  interest,  as  the  authorities  above  referred  to  seem 
abundantly  to  shew,  if  it  passes  by  grant,  is  devisable  by 
will,  or,  in  case  of  no  bequest,  goes  to  the  personal  repre* 
sentative ;  then  indeed  is  the  passage  above  cited  a  stroag 
proof  of  the  opinion  of  learned  men  at  the  early  period 
when  that  book  was  written,  that  no  just  distinction  can 
be  taken  between  a  right  of  presentation  vesting  in  a  spi- 
ritual man,  by  whatever  means  it  may  come,  and  a  similar 
right  in  a  layman. 

It  affords  a  further  argument  that  the  right  to  present 
to  the  vacant  living  cannot  devolve  upon  the  successor, 
and  go  along  with  the  prebend,  that  a  prebendary  is  a 
€X)rporation  sole,  and  that  by  law  a  corporation  sole  is 
incapable,  except  by  custom,  of  taking  in  succession 
chattels  real  or  personal,  either  in  possession  or  action. 
(Co.  Litt  9.  a.  46  b.  Hob.  64.)  If  this  be  the  law,  how 
can  this  vacant  turn,  once  severed  from  the  prebend, 
become  reunited,  and  descend  with  the  corporation  sole  ? 

That  such  would  not  be  the  case  as  to  some  of  the  profits 
of  the  prebendal  stall,  where  they  fall  due  in  the  lifetime 
of  the  predecessor,  appears  clear.     Rent  which  accrued 
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18S3.        due  in  his  lifetime  would  go  to  his  executor.     For  the 
statute  28  Hen.  8.  c.  11.  gives  to  the  successor  the  rent 
ofdy  which  accrues  during  the  vacancy ;   leaving  the  right 
KBNNXLL.       to  the  rent  due  in  the  predecessor's  lifetime  where  it  thai 
stood,  that  is,  as  a  chose  in  action  or  a  personal  chattel, 
which  would  go  to  the  personal  representative.      But  it  is 
very  difficult  to  draw  a  sound  distinction  between  rent 
which  has  fallen  due,  and  a  right  of  presentation  whidi 
has  attached  during  the  life  of  the  former   prebendary, 
except  upon  the  ground  that  the  one  is  a  right  of  a  temr 
poral  nature,  the  other  of  a  spiritual ;  and  whether  that  be 
a  sound  distinction  or  not,  I  must  lean  upon  the  names 
and  authorities  which  I  have  before  given. 

The  case  of  the  donative,  cited  from  2  Wils.  Rep.  does 
indeed  furnish  some  inference  for  a  different  opinion  finom 
that  which  I  have  formed ;  but  I  must  confess  myself  un- 
able to  see  the  ground  upon  which  that  judgment  pro- 
ceeded in  so  short  and  unsatisfactory  a  report,  with  such 
degree  of  clearness  as  to  place  it  in  competition  against  the 
other  principles  to  which  I  have  referred,  and  which  lead 
my  mind  to  a  different  conclusion. 

I  have  therefore  felt  myself  bound,  by  the  analogy  to  be 
drawn  from  cases  decided  as  to  lay  advowsons,  to  adopt 
the  opinion,  that  the  right  of  presentation  in  this  case 
belongs  to  the  administratrix  of  the  late  prebendary.  I 
must  admit,  at  the  same  time,  that  it  might  be  more  fitting 
and  expedient  that  it  should  devolve  upon  the  successor; 
but  I  am  not  asked  by  your  Lordships  what  is  most  ex* 
pedient,  but  what  the  law  at  present  is  upon  the  question 
submitted  to  us. 


1835.  Lord  Lyndhurst. — This  was  a  writ  of  error  from 

the  Court  of  King's  Bench,  reversing  a  judgment  in 
a  case  of  quare  impedit  pronounced  by  the  Court 
of  Common  Pleas.  When  the  case  came  before 
the  House  of  Lords,  it  was  argued  with  great 
ability  in  the  presence  of  the  Judges ;  and  questions 
having  been  put  to  them  by  the  House,  which 
they  took  time  to  consider,  there  was  a  difference 
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of  opinion  among  them.     Six  concurred  in  opinion       }^^ 
that  the  judgment  ought   to  be  affirmed.     Two 
were  of  a  contrary  opinion. 

I  propose  now  to  move  that  the  judgment  of  the 
Court  of  King's  Bench  should  be  affirmed,  not 
upon  the  ground  that  a  majority  of  the  judges 
were  in  favour  of  that  judgment,  but  because  it 
appears  to  be  the  more  sound  and  correct  opinion. 
Afler  the  ample  discussion  which  this  case  has 
undergone,  and  the  accurate  investigation  of  every 
authority  upon  the  subject,  it  is  not  necessary  to 
enter  into  a  detailed  consideration  of  the  question. 

I  will  state  shortly  the  grounds  upon  which  it 
appears  to  me  that  the  judgment  of  the  King's 
Bench  ought  to  be  affirmed. 

The  material  facts  are  these : — Mr.  Rennell  was 
a  prebendary  of  Salisbury  cathedral.  To  his  pre- 
bend was  annexed  the  rectory,  or  the  advowson  of 
the  rectory,  of  the  parish  church  of  Welby  in  Lin- 
colnshire. The  incumbent  died  while  Mr.  Rennell 
.was  prebendary,  and  Mr.  Rennell  died  before  he 
had  appointed  a  successor.  The  question  is,  whe- 
ther the  right  to  present  to  the  vacant  church  be- 
longs to  the  representatives  of  Mr.  Rennell  or  to 
his  successor  in  the  prebend. 

An  advowson  is  the  right  of  presenting  to  a  be- 
nefice. It  is  an  incorporeal  hereditament  attended 
with  all  the  usual  incidents  of  that  species  of  pro- 
perty. It  may  be  conveyed  in  fee,  granted  in  tail, 
or  for  term  of  life  or  years,  or  for  the  next  pre- 
sentation. All  these  partial  interests  are  carved 
out  of  the  fee.  While  the  church  is  full,  the  right 
of  presentation  is  annexed  to  the  advowson,  and 
passes  with  it  into  the  hands  of  the  party  who  be- 
comes intitled  by  descent  or  devise,  or  otherwise. 
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1B3S.  A  grant  of  the  advowson  carries  with  it  the 

right  to  the  next  presentation,  if  the  church  is  full 
If  the  church  is  vacant  at  the  date  of  the  grant, 
the  right  of  presentation  takes  a  new   direction. 
From  the  time  of  the  vacancy  it  becomes  a  chattd 
— a  personal  chattel,  which  vests  in  the  personid 
representative,    a  chose  in  action — fruit    severed 
from  the  advowson  like  arrears  of  rent.      lo  such 
case  the  next  presentation,  according  to  all  the 
authorities,  passes,  not  to  the  heir,  but  to  the  per- 
sonal representative  of  the  party  dying  seised  of 
the  advowson.     So,  if  the  advowson  is    granted 
for  a  term,  and  the  church  becomes  vacant,  the 
lessee  has  the  right  to  present,  upon  the  ground 
that  the  right  of  presentation  is  severed  from  the 
advowson.    Upon  the  same  ground,  where  a  married 
woman  is  entitled  to  an  advowson  and  dies,  the 
tight  of  presentation  is  in  the  husband. 

As  to  the  principle  of  the  decisions,  there  is  no 
doubt.  But  it  has  been  argued  here,  as  in  the 
court  below,  that  in  reality  there  is  no  severance. 
The  authorities  and  cases  cited  in  support  of  this 
doctrine  constitute  merely  exceptions  to  the  gene- 
ral rule,  and  in  effect  tend  to  establish  the  rule. 
Of  this  description  is  the  case  of  a  tenant  in  capite 
of  the  crown,  holding  a  manor  to  which  an  advow- 
son was  annexed ;  and  after  the  church  became 
vacant  the  tenant  died,  his  heir  being  within  age, 
in  which  event  it  was  held  that  the  right  of  present- 
ation tell  to  the  crown,  and  did  not  belong  to  the 
personal  representative  of  the  tenant.  That  case 
forms  an  exception  to  the  general  rule,  which  is 
founded  on  the  prerogative  of  the  crown ;  and  it 
is  to  be  inferred  from  the  argument  and  the  judg- 
ment, that  if  it  had  been  the  case  of  a  private  per- 
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son,  the  right  of  presentation  would  have  devolved       18SS. 
on  the  personal  representative,  and  not  upon  the     Hm«Hmji» 
heir.     That  the  rule  in  this  case  depends  upon  the  ^ 

law  of  prerogative,  appears  also  from  this  consider- 
ation— that  if  the  tenant  comes  of  age,  and  sues 
out  his  liberate  before  the  king  has  presented, 
the  tenant  retains  the  right  to  present,  which  shews 
that  there  was  a  severance.  In  like  manner,  when 
a  party  entitled  to  an  advowson  grants  it  during  a 
vacancy,  the  right  of  presentation  does  not  pass, 
because  it  is  severed  before  the  grant. 

Another  case  cited  is,  where  a  bishop  being  en- 
titled to  an  advowson  in  right  of  his  bishopric, 
and  the  church  becoming  vacant,  the  bishop  dies 
before  presentation.  In  which  event  the  crown 
has  the  right  to  present,  and  not  the  representative 
of  the  bishop.  This,  on  the  same  principle,  must 
be  considered  as  an  exception  to  the  general  rule, 
as  depending  upon  the  law  of  prerogative.  Another 
case  within  the  same  principle  is  where  the  incum- 
bent himself  is  the  patron,  upon  his  death  the  next 
presentation  was  adjudged  to  belong  to  the  heir; 
because,  the  rights  being  contemporaneous,  the  title 
of  the  heir  is  more  favoured  in  law,  and  held  to  be 
superior. 

These  were  the  cases  produced  in  argument  to 
combat  the  general  position  of  law  that,  upon  a 
vacancy  of  the  church,  the  right  of  presentation  is 
severed  from  the  advowson.  But  they  are  excep- 
tions, and  the  principle  is  clearly  made  out  in  the 
case  of  a  natural  person. 

The  next  question  is,  how  the  rule  is  applicable 
in  the  case  of  a  sole  corporation.  To  consider  the 
question  first  as  disincumbered  of  its  ecclesiastical 
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1833.  character.  Between  a  sole  lay  corporation  and  an 
individual  there  is  no  difference  as  to  the  course  of 
succession :  real  estate  would  pass  to  the  heir  or 
successor ;  personal  estate  would  pass  to  the  per- 
sonal representative.  Arrears  of  rent,  relief  fruits 
fallen  from  the  inheritance,  and  severed  from  the 
reality,  pass  to  the  personal  representative.  That 
a  chattel  interest  cannot  pass  to  a  successor  appears 
by  Fulwood's  case.*  The  presentation,  therefore, 
in  this  case,  if  it  is  severed  and  has  become  a  chat- 
tel interest,  cannot  devolve  to  the  successor.  The 
rule  is  as  clear,  in  point  of  law,  with  respect  to  a 
corporation  sole  as  to  a  natural  person. 

Then  arises  the  question  how  it  will  apply  to  a 
prebend.  Now  a  prebendary,  as  such,  has  no  cure 
of  souls.  Before  the  statute  of  uniformity  it  was  not 
even  necessary  that  he  should  be  an  ecclesiastic.  No 
alteration  was  made  by  that  statute  as  to  prebends, 
except  that  the  office  must  be  exercised  by  an  ec- 
clesiastic. It  would  be  singular  if  the  law  were  to 
vary  according  as  the  person  were  lay  or  ecclesi- 
astic. Nor  does  it  follow,  because  the  prebendary 
is  ecclesiastic,  that  the  presentation  must  pass  to 
the  successor  upon  his  death.  In  the  case  of  op- 
tions it  has  been  held  that  they  do  not  pass  to  the 
successors,  but  to  the  personal  representatives  of 
an  archbishop.  So,  in  some  cases  of  vicarages  and 
other  ecclesiastical  rights,  it  has  been  held  that  they 
do  not  pass  to  the  successor  but  to  the  personal  repre- 
sentative. These  cases  furnish  a  strong  argument 
to  show  that  immediate  ecclesiastical  patronage 
may  by  law  be  vested  in  persons  not  ecclesiastical, 
and  that  the  act  of  uniformity  requiring  certain 

*  Co.  Rep. 


Biirifiu. 


ON    APPEALS   AND    WRITS    OF   ERROR.  321 

offices  to  be  filled  by  ecclesiastics  has  not  affected  1838. 
the  rule,  that  when  the  church  is  vacant,  the  next  y^^C!!!!' 
presentation  is  severed  from  the  inheritance,  and  »• 
passes  to  the  personal  representative,  in  the  case  of 
an  ecclesiastical  as  well  as  a  lay  patron. 

But  it  is  argued  that  great  inconvenience  might 
ensue  from  this  law ;  that  the  presentation  to  ec- 
clesiastical offices  might  fall  into  the  hands  of  cre- 
ditors, or  women,  or  tradesmen.  But  that  is  the 
case  according  to  the  existing  law,  and  to  a  great 
extent  as  to  ecclesiastical  appointments ;  why 
should  this  case  be  an  exception  ?  There  is  no 
practical  inconvenience  ;  and  if  it  were  so  to  any 
extent,  the  judgment  of  the  House  in  this  case  can- 
not with  propriety  be  biassed  by  such  consideration. 
If  the  law  is  inconvenient,  it  must  be  altered  by  the 
legislature. 

Upon  these  grounds  I  submit  my  opinion  to  the 
House,  that  the  judgment  of  the  King's  Bench 
ought  to  be  affirmed. 

Lord  JVynford. —  It  has  been  said  that  the  de- 
cision of  this  case  should  not  stand  upon  the  opi- 
nion and  authority  of  the  majority  of  the  judges, 
but  upon  the  law.  I  also  wish  to  put  it  upon  the 
authority  of  the  law.  But  whatever  my  private 
opinion  may  be,  I  should  wish,  on  the  principle 
and  rule  laid  down  by  Lord  Eldon,  that  as  the 
best  security  for  the  certainty  and  stability  of  law, 
there  should  be  a  concurrence  of  opinion,  as  far  as 
possible,  in  all  decisions.  In  this  case  the  Court  of 
Common  Pleas  held  that  the  presentation  was  in 
the  successor,  one  of  the  judges  of  that  Court  dis- 
senting from  the  majority.  In  the  King's  Bench, 
Lord  Tenter  den  was  of  the  same  opinion  with  the 
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18S3.  majority  of  the  judges  of  the  Common  Pleas;  but 
the  three  ptUsne  judges  of  the  court  of  King's 
••  ^  Bench  were  of  a  different  opinion,  and  the  judg- 
ment of  the  Common  Pleas  was  reversed.  I  have, 
since  the  hearing  of  this  case,  had  an  interview 
with  the  noble  lord,  the  Chief  Justice  of  the  King's 
Bench ;  he  retains  the  same  opinion,  which  he  has 
desired  me  to  express.  The  argument,  as  I  have 
understood  it,  has  not  grappled  with  the  question. 
In  the  case  of  donatives  the  presentation  goes  to  the 
heir ;  and,  according  to  the  authority  of  Selden^  all 
livings  in  the  kingdom  were  originally  donatives. 
At  that  time  no  such  rule  could  have  prevailed. 

In  my  opinion  there  is  a  difference  between  lay 
and  ecclesiastical  patronage.  As  Lord  Kenyan  has 
said,  in  lay  patronage  there  is  a  trust  coupled  with 
an  interest,  and,  therefore,  when  a  living  is  vacant^ 
it  becomes  a  personal  chattel.  In  that  case  it  might 
happen  that  a  Jew  creditor  might  have  the  right  of 
presentation.  That  is  certainly  an  inconvenience. 
But  ecclesiastical  patronage  is  a  pure  trust.  As 
Pope  Clement  said,  the  presentation  to  the  church 
should  be  quasi  instante  Deo,  as  though  it  were 
in  the  presence  of  God.  In  this  respect  it  differs 
from  lay  patronage,  and  the  distinction  has  been 
recognised  and  acted  upon  lately,  it  having  been 
adjudged  upon  writ  of  error  in  this  House  that 
resignation  upon  a  bond  in  favourof  a  particular 
person  was  void.  That  was  considered  inconvenient, 
and  an  act  of  parliament  was  introduced  to  prevent 
the  inconvenience.  The  act  provides  that  such  a 
bond  shall  be  held  valid  in  the  cases  of  a  child,  &c. 
But  that  applies  only  to  cases  of  lay  patronage; 
and  it  is  expressly  provided  that  the  powers  of  the 
act  shall  not  apply  to  ecclesiastical  patronage,  upon 
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the  obvious  principle  that  ecclesiastical   patrons       18S3. 
have  no  interest.     This  is  founded  upon  a  distinc-     ,)j^^]^, 
tion  which  I  took  in  the  Court  of  Common  Pleas.  "• 

It  is  necessary  to  consider  the  origin  of  these 
benefices,  and  to  ask  what  was  the  intent  of  the 
founders.  Could  they  ever  have  intended  their 
gifts  to  operate  to  the  prejudice  of  the  church  ?  We 
should  look  to  the  history  of  the  church  of  Salis- 
bury, not  to  the  rights  of  corporations  sole.  A 
gift  from  a  donor  to  the  clergy  of  a  cathedral 
church  could  not  be  intended  to  pass  into  lay 
hands.  The  question  of  law  as  to  corporations 
sole  could  never  have  been  contemplated.  The 
representative  of  the  deceased  prebend  cannot  be 
administratrix  to  the  church  of  Salisbury.  In  lay 
patronage  it  is  otherwise.  In  ecclesiastical  patron- 
age there  is  no  connection  of  the  representative 
with  the  person  to  whom  the  patronage  belonged ; 
for  it  belonged  to  the  prebendary  in  his  ecclesias- 
tical character.  This  depends  upon  the  canon  law. 
As  Lord  Coke  says,  344.  a.,  "  The  ecclesiastical 
laws  are  allowed  by  the  laws  of  this  realm,  which 
are  not  against  the  common  law,  nor  against  the 
statutes  and  customs  of  the  realm."  So  it  is  said 
<^  Si  beneficiatus  decedat  intestatus,  ecclesia  ei  sue- 
cedaty  That  is  the  very  case  under  consideration. 
An  ecclesiastic  did  depart  this  life  beneficed.  This 
is  more  distinctly  explained  in  another  passage.  If 
no  case  to  the  contrary  at  common  law  is  cited,  the 
canon  law  must  prevail.  If  there  is  no  law  upon 
the  subject,  common  sense  and  convenience,  and 
the  interest  of  the  church,  should  prevail,  unless  our 
hands  are  tied  up.  Would  it  be  wise  to  leave  the 
right  of  presentation  to  a  personal  representative, 
who  might  be  a  mere  creditor  ?    If  so,  the  worst 
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18S3.       consequences  might  ensue.   Not  so,  if  the  present- 
ation goes  to  the  successor.  The  church  would  take 
f.  care  of  the  fitness  of  the  appointment.     As  to  the 

argument  from  the  case  of  options,  it  was  a  bad 
practice  introduced  by  the  pope. 

There  are  some  cases  in  the  Courts  of  Equity 
where  options  have  recognized  as  the  subjects  of 
limitations  in  trust.  These  decisions  proceeded 
upon  the  assumption  that  options  were  disposable 
at  law  as  property.  But  the  first  case  to  be  found 
of  the  assignment  to  an  archbishop  of  a  particular 
benefice,  is  that  of  Archbishop  Cranmer.  The 
legality  of  the  practice  may  be  doubted.  If  it  had 
been  the  common  law,  it  must  have  existed  before 
the  reign  of  Hen.  8. 

I  trust  that  this  question  will  be  settled  by  an  act 
of  parliament ;  and  in  this  hope,  although  I  do  not 
concur  in  the  opinions  of  the  majority  of  the  Judges^ 
I  will  not  oppose  the  motion  for  the  affirmance  rf 
the  judgment. 

Judgment  affirmed. 
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18S3. 


ENGLAND. 

(court    of    CHANCERY.) 

John  Joseph  Dillon,  Esq.         -  Appellant. 

Sir  William  Parker,  Bart.         -        Respondent. 

A  party  claimiDg  under  an  instrument,  raising,  as  he  contends, 
a  case  of  election  in  equity  against  a  party  in  possession 
under  a  legal  right,  must  make  out  a  clear  and  satisfactory 
case  to  entitle  him  to  displace  the  legal  right. 

Where,  under  the  will  of  a  son,  giving  benefits  to  his  father, 
but  of  doubtful  construction,  there  was  no  evidence  that 
the  father  understood  that  a  case  of  election  was  raised  by 
the  will,  or  that  in  fact  he  elected  to  take  under  it,  and  to 
give  up  estates  disposed  of  by  the  will,  to  which  he  was  en- 
titled under  a  marriage  settlement;  and  where  it  was  in 
evidence  that  the  father  did  acts  in  opposition  to  the  will  of 
the  son ;  and  where,  by  his  own  will,  he  so  disposed  of  the 
estates,  that  his  daughters  might  either  claim  life  estates 
under  that  will,  or  estates  in  fee  under  the  will  of  the 
son;  and  it  was  in  evidence  that  they  by  letters  declared 
and  executed  deeds,  reciting  that  they  took  as  tenants  for 
life  under  the  will  of  their  father ;  and  especially  where  the 
equity,  if  any,  arose  forty-three  years  before  the  suit,  and 
the  daughters  had  then  the  opportunity  to  call  on  the  father 
to  elect  and  failed  to  do  so :  Held,  that  it  was  doubtful 
whether  a  case  of  election  existed,  and  that  a  party  claiming 
under  the  daughters  as  heir  could  not  assert  such  right  after 
such  lapse  of  time  in  a  court  of  equity. 

Where  possession  is  referrible  to  either  of  two  inconsistent 
rights,  the  acts  of  a  party  bound  to  elect,  in  order  to  con- 
stitute election,  must  imply  a  knowledge  of  the  rights,  and 
an  intention  to  elect. 
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1833         T^ 

s^^..^       X  HE  question  in  this  appeal  arose  in  a  suit  in  the 
DILLON       High  Court  of  Chancery  in  England.     The  case 
of  the  Appellant,  who   was  Plaintiff  in  the  suit, 
appearing  by  his  bill  and  in  his  printed  case,  was 
as  follows :  — 

Sir  Henry  John  Parker,  baronet,  in  the  year 
1741,  intermarried  with  Catherine  Page.  He  was 
at  that  time  a  widower,  and  had  two  daughters, 
Margaret  Parker  and  Ann  Parker,  by  his  first 
marriage. 

At  the  time  of  his  second  marriage,,  he  was, 
among  other  things,  seised  in  fee  simple  of  the 
manor  of  Talton  *,  with  the  mansion-house  and 
land  thereto  belonging,  and  of  a  freehold  house  * 
in  Salisbury  Court,  in  the  city  of  London  j  he 
was  also  entitled  to  certain  premises  *  in  the  parish 
of  Tredington,  in  the  county  of  Worcester,  held 
under  a  lease  granted  by  the  I^ord  Bishop  of 
Worcester  to  him  his  heirs  and  assigns,  for  the 
lives  of  three  persons.  He  was  also  entitled  to  a 
leasehold  estate,  held  under  the  crown  for  a  term 
of  years,  consisting  of  the  manor  of  Hampton  in 
Arden,  in  the  county  of  Warwick,  the  site  of  the 
said  manor,  and  the  houses,  farms,  lands,  and 
premises  belonging  thereto. 

By  indentures  of  lease  and  release,  bearing  date 
the  1st  and  2d  days  of  October  1741,  Sir  Henry 
John  Parker  granted,  &c.  to  trustees,  all  that  mes- 
suage in  Salisbury  Court ;  and  also  all  that  manor, 
&c.  of  Talton  ;  and  also  all  those  six  grounds,  &c 
in  Tredington ;  to  hold,  &c.  after  the  marriage,  to 
the  use  of  Sir  Henry  John  Parker  and  his  assigns, 
for  his  life,  with  remainder  to  trustees,  to  preserve 

^  These  were  the  estates  in  q^uestion  in  the  suit. 


DILLOH 

V, 
PARKKB. 


ON   APPEALS   AND   WRITS   OF   ERROR.  327 

contingent  remainders ;  with  remainder  to  the  use       1833. 
of  Catherine  Page  for  life,  and  after  the  decease  of 
Sir  Henry  John  Parker  and  Catherine  Page,  with  »• 

remainder  to  the  first  and  other  sons  of  Sir  Henry 
John  Parker,  on  the  body  of  Catherine  Page,  to  be 
begotten  in  tail  male  ;  or  in  default  of  such  issue, 
to  the  use  of  Sir  Henry  John  Parker,  his  heirs  and 
assigns. 

By  another  indenture  of  assignment  and  settle- 
ment, dated  the  2d  of  October  1741,  Sir  Henry 
John  Parker  assigned  the  above-mentioned  lease- 
hold estate,  at  Hampton   in  Arden,   to  trustees, 
upon  trust,  after  the  solemnization  of  the  intended 
marriage,  to  raise  by  mortgage  the  sum  of  1,500/. 
to  be  paid  to  Sir  Henry  John  Parker,  in  discharge 
of  a  like  sum  by  him  applied  in  payment  of  a  mort- 
gage upon  the  said  estate  at  Tredington,  and  subject 
thereto,  and  to  certain  trusts  for  the  renewal  of  the 
lease  or  leases  by  which  the  premises  were  held, 
and  for  the  renewal  of  the  lease  of  the  said  estate 
at  Tredington,   upon   trust  for  Sir  Henry  John 
Parker  for  his  life,  and  then  upon  trust  to  raise 
500/.  for  Catherine  Page,  in  the  event  of  her  sur- 
viving her  intended  husband,  and  subject  thereto, 
upon  trust,  to  raise  such  sums  of  money  not  ex- 
ceeding 5,000/.  for  the  portions  of  the  daughters 
and  younger  sons  of  the  intended  marriage,  as  Sir 
Henry  John  Parker  should  appoint ;  and  in  default 
of  appointment,  to  raise  and  pay  5,000/.  to  such 
daughters  and  younger  sons  equally,  and  subject  to 
the  aforesaid  trusts,  upon  trust,  to  raise  and  pay 
any  sum  not  exceeding  1,000/.,  as  Sir  Henry  John 
Parker  should  appoint,  and  subject  thereto,  upon 
trust,   for  such  son  of  the  intended  marriage   as 
should  be  the  heir  of  Sir  Henry  John  Parker,  and 
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1833.       for  default  of  such  son  and  heir  in  being  at  the 
decease  of  Sir  Henry  John   Parker,  or  then  in 
»•  ventre  sa  mere^  upon  trust  for  the  daughters  of  the 

intended  marriage,  as  therein  mentioned. 

The  marriage  between  Sir  Henry  John  Parker 
and  Catherine  Page  was  solemnized  soon  afler  the 
date  of  the  above-mentioned  settlement,  and  there 
was  issue  thereof  one  son,  namely,  John  Parker, 
esquire;  and  two  daughters,  namely,  Catherine 
Parker,  afterwards  the  wife  of  Chichester  Fortescue 
Garstin,  esquire,  and  Margaret  Sophia  Parker,  after- 
wards the  wife  of  John  Strode,  esquire.  Catherine 
Parker,  formerly  Catherine  Page,  the  wife  of  Sir 
Henry  John  Parker,  died  in  the  year  1750,  leaving 
her  said  husband  and  three  children  her  surviving* 

Besides  the  estates  comprised  in  the  settlements 
of  October  1741,  Sir  Henry  John  Parker  was  en- 
titled,  under  the  will  of  Robert  Hyde,  esquire,  to 
the  reversion  in  fee  simple  of  a  freehold  estate  at 
Hatch,  in  the  county  of  Wilts,  expectant  upon  the 
death  of  the  Earl  of  Clarendon  without  male  issue; 
an  event  which  happened  about  the  year  1758.  By 
indenture,  dated  the  25  th  of  October  1753,  and  made 
between  Sir  Henry  John  Parker,  of  the  one  part, 
and  John  Page  and  Jonathan  Tyers,  of  the  other 
part,  Sir  Henry  John  Parker,  in  consideration  of  his 
natural  love  and  ajQTection  for  his  children,  John 
Parker,  Catherine  Parker,  and  Margaret  Sophia 
Parker,  and  in  consideration  of  1,000/.  paid  to  him 
by  John  Page,  their  maternal  grandfather,  settled 
a  moiety  of  the  Hatch  estate  to  the  uses  following: 
(that  is  to  say,)  as  to  one  moiety  of  such  moiety  to 
the  use  of  himself,  till  John  Parker,  his  son,  should 
attain  twenty-one,  with  remainder  to  John  Parker, 
his  lieirs  and  assigns  ;  and  as  to  the  other  moiety, 
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to  the  use  of  John  Page  and  Jonathan  Tyers  isss. 
for  500  years,  and  subject  to  that  term,  to  the 
use  of  John  Parker,  his  heirs  and  assigns,  the 
trusts  of  the  term  of  500  years  were  to  raise  por- 
tions of  4,000/.  each  for  Catherine  and  Margaret 
Sophia  Parker,  subject  to  a  proviso  that  if  they  died 
before  the  portions  became  payable,  or  married 
without  the  consent  in  writing  of  Sir  Henry  John 
Parker,  if  living,  or  of  the  trustees  if  he  should  be 
dead,  such  portions  should  not  be  raised,  but  should 
cease,  for  the  benefit  of  the  person  or  persons  next 
in  remainder.  This  settlement  contained  a  power 
authorising  Sir  Henry  John  Parker,  with  the  con- 
sent of  John  Page  and  Jonathan  Tyers  or  the 
survivor,  by  deed  or  writing,  executed  in  the 
presence  of  two  witnesses,  to  revoke  the  uses,  and 
create  new  uses,  provided  the  same  were  for  the 
benefit  of  the  said  John  Parker,  Catherine  Parker, 
and  Margaret  Sophia  Parker. 

Sir  Henry  John  Parker  afterwards,  in  the  year 
1758,  sold  the  other  moiety  of  the  Hatch  estate  to 
John  Page. 

Catherine  Parker  and  Margaret  Sophia  Parker  . 
married  without  the  consent  of  their  father. 

John  Page,  by  his  will,  dated  the  3d  of  January 
1764,  devised  his  freehold  messuages,  &c.  in  Throg- 
morton  Street,  London,  and  also  his  undivided 
moiety  of  the  Hatch  estate,  which  he  had  purchased 
of  Sir  Henry  John  Parker,  unto  and  to  the  use  of 
his  grandson,  John  Parker,  and  the  heirs  of  his 
body  lawfully  to  be  begotten,  with  remainders  over ; 
and  he  gave  the  residue  of  his  personal  estate  to  his 
three  gi'and- children,  John  Parker,  Catherine  Par- 
ker, and  Margaret  Sophia  Parker,  equally  to  be  di- 
vided between  them.     He  died  in  the  year  I765. 
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18S3.  John  Parker  attained  the  age  of  twenty-one  years 

in  the  beginning  of  the  year  I766,  and  thereupon 
»^^^  he  became  seised  in  fee  simple  in  possession  of  one 
undivided  moiety  of  the  Hatch  estate,  by  virtue  of 
the  trusts  of  the  settlement  of  the  25th  of  October, 
1753 ;  he  was  also,  under  the  will  of  John  Page, 
seised  of  an  estatd  tail  in  possession  in  the  other 
undivided  moiety  of  the  Hatch  estate,  &c.  j  he  was 
also  entitled,  under  the  will  of  John  Page,  among 
other  personal  property,  to  a  third  part  or  share  of 
a  large  bond  debt  due  from  Sir  Henry.  John  Parker 
to  the  estate  of  John  Page.  In  the  year  1707, 
John  Parker  levied  fines,  and  suffered  recoveries  of 
the  moiety  of  the  Hatch  estate,  &c.,  and  limited 
thera,  together  with  the  other  moiety  of  the  Hatch 
estate,  to  which  he  was  entitled,  under  the  settle- 
ment of  the  25th  of  October  1753,  to  such  uses  as 
he  should  by  deed  or  will  appoint,  and  for  default 
of  appointment  to  himself  for  life,  with  remainder 
to  his  father,  in  fee  simple. 

In  the  beginning  of  the  year  I762,  the  creditors 
of  Sir  Henry  John  Parker  had  become  pressing; 
several  actions  had  been  brought,  and  some  judg- 
ments obtained  against  him  ;  and  his  furniture  and 
other  effects  at  Talton,  having  been  taken  in  exe- 
cution, he  borrowed  a  sum  of  7OO/.  of  one  John 
Treacher  to  satisfy  the  debt ;  and  by  a  deed  dated 
the  19th  of  January  I762,  he  assigned  the  furniture 
and  the  other  effects  to  Treacher  to  sell,  for  the 
purpose  of  repaying  his  loan.  By  a  subsequent 
deed,  dated  the  13th  of  February  1762,  between 
Sir  Henry  John  Parker,  of  the  one  part,  and 
Thomas  Snow,  gentleman,  of  the  other  part,  re- 
citing the  above-mentioned  deed  of  the  19th  rf 
January  I762,  Sir  Henry  John  Parker  assigned  to 
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Snow  the  surplus  money  which  should  arise  from  1833. 
the  sale  of  the  eflfects  (after  payment  of  the  money 
due  to  Treacher,  and  the  expenses),  and  also  the 
rents  and  profits  of  all  his  estates  (except  those  of 
the  estate  in  Wiltshire,  which  came  to  him  from 
Robert  Hyde,  amounting  to  the  annual  sum  of  70/. 
or  thereabouts),  for  a  term  of  seven  years,  or  until 
such  time  as  the  debts  therein  mentioned,  and  the 
incident  charges,  should  be  satisfied,  upon  trust,  to 
apply  the  same  in  manner  therein  mentioned  in  or 
towards  payment  of  the  debts  therein  specified, 
which  were  then  due  from  Sir  Henry  John  Parker, 
and  of  such  other  debts  as  within  the  said  term  of 
seven  years  might  appear  to  be  justly  due  and 
owing  firom  him. 

The  bill  filed  by  the  Appellant  contained  alle- 
gations to  the  efiect  before  stated,  and  then  pro- 
ceeded to  make  the  following  case :  — 

Immediately  after  John  Parker  came  of  age. 
Sir  Henry  John  Parker,  with  the  view  of  relieving 
himself  from  his  embarrassments,  entered  into  an 
agreement  with  his  son,  by  which  the  latter  was  to 
become  a  purchaser  of  his  life  estate  and  rever- 
sionary interest  in  the  estates  at  Talton  and  Tred- 
ington,  in"  consideration  of  a  sum  of  JOOL  and  of 
an  annuity  of  200/.  per  annum,  to  be  paid  to  him 
(Sir  Henry  John  Parker)  for  his  life.  A  deed,  or 
an  agreement  in  writing,  was  executed  by  Sir 
Henry  John  Parker  and  his  son  for  carrying  this 
arrangement  into  effect,  or  connected  with  it. 

Mr,  John  Parker,  soon  afler  his  attaining  the  age 
of  twenty-one  years,  became,  by  virtue  of  the 
above-mentioned  agreement  with  his  father,  en- 
titled in  any  event,  for  the  time  being,  to  the  estates 
at  Talton  and  Tredington ;  and  resided  in  the  year 
1768  at  the  mansion  house  at  Talton.     He  also 
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1833.  laid  out  a  sum  of  1,500/.  in  rebuilding  the  house  in 
Salisbury  Court;  and  exercised  various  acts  of 
ownership  over  the  property,  particularly  by 
granting  a  lease  for  twenty-one  years. 

Mr.  John  Parker  having  purchased  another  estate 
at  Armscott,  in  the  parish  of  Tredington,  made  his 
will,  dated  the  2d  of  August  1769f  and  duly  at- 
tested so  as  to  pass  real  estates,  in  which  he  described 
himself  as  of  Talton  ;  and  thereby,  after  directing 
all  his  just  debts  to  be  fully  paid  and  satisfied,  he 
gave  and  devised  all  his  freehold  and  leasehold 
estates  whatsoever  and.  wheresoever,  that  he  was 
seised  or  possessed  of,  or  otherwise  was  or  should 
be  entitled  unto,  in  reversion,  remainder  or  ex- 
pectancy, unto  his  father  the  said  Sir  Henry  John 
Parker,  and  his  assigns,  for  his  life ;  and  from  and 
after  his  decease,  he  gave  and  bequeathed  his  estate 
in  Shorter*s  Court,  and  the  moiety  of  his  estate  at 
Hatch,  and  all  such  other  his  real  estates  as  were 
devised  to  him  by  the  will  of  his  late  grandfather 
John  Page,  unto  Henry  Parker,  esquire  (the  father 
of  the  Respondent),  and  Daniel  Fox,  their  heirs 
and  assigns  for  ever,  upon  certain  trusts  thereby 
declared,  for  the  benefit  of  his  sisters,   Margaret 
Sophia  Strode  and  Catherine  Garstin  ;  and  in  case 
his  said  two  sisters  should  happen  to  die  without 
issue  before  the  above-mentioned  estates  should  be 
conveyed  to  them  by  virtue  of  his  will,  then  he 
directed  that  the  same  should  be  conveyed  and 
assured  unto  his  own  right  heirs  for  ever  ;  he  then 
gave  and  devised  the  manor  and  capital  messuage 
called  Talton,  with  the  estate  thereto  belonging, 
the  farms  called  Tredington  Farm  and  Knowland's 
Farm,  in  the  parish  of  Tredington,  and  all  otlier 
his  manors  and  estates  in  Worcestershire  and  War- 
wickshire, his  house  in  Salisbury  Court,  the  other 
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moiety  of  his  estates  at  Hatch,  and  all  other  estates       1833. 
whatsoever  and  wheresoever,  which  descended  or 
came  to  him,  or  which  should  descend  or  come  to  »• 

him  from  his  father,  to  his  two  sisters,  Margaret 
and  Ann  Parker,  their  heirs,  executors,  adminis- 
trators, and  assigns,  forever,  as  tenants  in  common, 
and  not  as  joint  tenants.  The  testator  then,  after 
giving  a  few  legacies,  gave  all  the  rest  and  residue 
of  his  personal  estate  to  his  father,  and  appointed 
his  father  sole  executor  of  his  will,  if  he  should  be 
living  at  the  time  of  his  decease ;  but  if  his  father 
should  be  dead,  then  he  gave  and  bequeathed  to 
his  two  sisters,  Margaret  and  Ann  Parker,  all  the 
furniture,  plate,  household  goods,  utensils,  cattle, 
chattels,  and  all  other  things  whatsoever  that  should 
be  in  his  possession  in  and  about  Talton  House, 
equally  to  be  divided  between  them ;  and  all  other 
his  personal  estate  that  he  should  die  possessed  o^ 
he  gave  and  bequeathed  equally  amongst  his  four 
sisters,  share  and  share  alike ;  but  in  case  his  per- 
sonal estate  at  the  time  of  his  decease  should  be 
insufficient  for  the  payment  of  his  debts  and  le- 
gacies, then  he  charged  the  same  upon  all  his  real 
estates ;  and  in  case  his  father  should  die  before 
him,  then  he  appointed  the  said  Henry  Parker  and 
Daniel  Fox  executors  of  his  will. 

He  afterwards  made  a  codicil  to  his  will,  which 
is  dated  the  2d  of  September  1769,  and  which  was 
duly  attested  so  as  to  pass  real  estates,  and  thereby 
he  gave  and  devised  unto  his  father,  his  heirs  and 
assigns  for  ever,  the  estate  at  Armscott.  And  after 
reciting  that  his  father  formerly  executed  a  bond 
in  the  penal  sum  of  2,000/.,  conditioned  for  pay. 
ment  of  1,000/.  and  interest  to  his  late  grandfather, 
John  Page,  the  third  part  whereof,  in  case  the  same 
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J  833.       should  be  paid,  would  belong  to  him  the  testator, 

and  the  other  two-thirds  to  his  sisters,  Margaret 

Sophia  and  Catherine,  he  declared  his  mind  and 

will  to  be,  that  no  part  of  the  principal  and  interest 

due  on  the  bond  should  be  paid  by  his  father,  but 

that  the  same,  &c.  should  be  delivered  up  to  his 

father  to  be  cancelled.     And  his  will  was,  that  if 

any  suit  should  be  commenced  against  his  father 

on   account  of  the  said  bond,  or  otherwise,  or 

against  his  sisters,  Margaret  and  Ann  Parker,  or 

either  of  them,  by  his  said  sisters,  Margaret  Sophia 

and  Catherine,  or  by  their  present  or  future  hus» 

bands,  or  by  the  trustees  under  the  will  of  his 

grandfather,  or  by  any  or  either  of  them,  or  by 

any  other  person  or  persons,  in  order  to  obtain  for 

his  sisters,  Margaret  Sophia  and  Catherine,  or  for 

their  husbands  or  children  respectively,  any  further 

or  other  benefit  or  advantage  than  he  had  given 

them  by  his  will,  or  in  case  any  suit  or  prosecution 

should  be  commenced  in  order  to  vacate,  defeat, 

or  impeach  his  will,  or  the  codicil,  or  the  true 

meaning  thereof,  or  of  any  part  thereof,  then  and 

in  either  of  the  said  cases,  the  person  or  persons 

so  promoting  any  such  suit  or  suits,  and  for  whose 

benefit  and  advantage  such  suit  or  suits  should  be 

commenced  or  prosecuted,  and  his,  her,  or  their 

issue  respectively,  should  respectively  forfeit  and 

lose  all  benefit  and  advantage  by  virtue  of  his  said 

will.     And  he  did  thereby  revoke  all  the  bequests 

in  his  said  will  in  favour  of  such  person  or  persons; 

and  he  did  in  such  case  or  cases  thereby  give  and 

devise  all  such  estates  real  and  personal,  so  by  him 

meant  and  intended  to  be  forfeited,  unto  his  father, 

his  heirs,  executors,  and  administrators,  for  ever : 

and  he  appointed  his  father  to  be  his  sole  executor. 


DILLON 

v. 

VARKII. 
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Mr.  John  Parker  died  in  September  I769,  with-       183S. 
out  issue ;    he  left  Sir  Henry  John   Parker,  his 
father,  and  Margaret  Parker  and  Ann  Parker,  his  » 

sisters  of  the  half  blood,  and  Catherine  Garstin 
and  Margaret  Sophia  Strode,  his  sisters  of  the 
whole  blood,  him  surviving. 

Sir  Henry  John  Parker  proved  his  son's  will 
and  codicil,  as  his  executor,  and  received  the  ar- 
rears of  rent  due  to  him,  and  possessed  himself  of 
the  rest  of  his  personal  estate,  which  he  enjoyed 
for  his  own  use  without  account    He  also,  in  pur- 
suance of  his  ^on's  will,  entered  into  the  possession 
or  receipt  of  the  rents  and  profits  of  all  the  estates 
thereby  devised  to  him,  as  well  the  settled  estates, 
as  those  at  Hatch,  at  Armscot  and  in  Shorter's 
Court,  which  were  exclusively  the  property  of  his 
son.     On  the  15th  of  December  1769,  he  gave  a 
power  of  attorney  to  Stephens,  to  manage  and  let 
the  houses  in  Salisbury  Court  and  Shorter^s  Court 
(describing  them  as  his  houses),  and  to  receive  the 
rents  and  arrears  of  rent  due  in  respect  of  them. 
Soon  after  his  son's  death,  he  borrowed  a  sum  of 
9OOL  of  one  Dorothy  Tyler,  upon  the  security  of 
the  estate  at  Armscot ;  and  by  deeds,  dated  the 
25th  and  26th  of  May  I77O,  between  himself  of 
the  one  part,  and  the  said  Dorothy  Tyler,  of  the 
other  part,  he  made  a  mortgage  in  fee  to  her  of 
that  estate,  for  the  sum  so  borrowed  and  interest. 
In  these  mortgage  deeds  he  described  himself,  as 
devisee  under  the  will  of  his  son,  the  said  John 
Parker,  and  treated  the  estate  as  his  absolute  pro- 
perty, covenanting  that  he  was  seised  in  fee  sim- 
ple.    He  continued  till  his  death  in  the  enjoyment 
of  the  estates  devised  to  him  by  his  son  ;  and,  in 
consequence  of  the  provisoes  contained  in  his  son's 
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codicil,  he  was  exonerated  from  the  demands  made 
upon  him  by  the  executors  of  Mr.  Page  and  by 
Mr.  and  Mrs.  Strode.  The  bond  debt  to  Mr. 
Page's  estate  was  not  paid  or  demanded,  and  a  suit 
which  had  been  commenced  by  Mr.  and  Mrs. 
Strode  was  discontinued.  It  had  abated  by  the 
death  of  Mr.  John  Parker,  who  was  one  of  the 
defendants,  and  was  not  revived. 

Sir  Henry  John  Parker  made  a  will,  dated  the 
10th  of  November  1769,  which  directed  that  his 
debts  should  be  paid.    It  then  gave  to  Henry  Parker 
(the  father  of  the  Respondent),  and  Daniel  Fox, 
all  that  his  manor  of  Talton,  with  its  rights,  mem- 
bers and  appurtenances,  and  all  that  his  capital  mes- 
suage or  tenement  wherein  he  then  dwelt,  called 
Talton  House,  with  the  appurtenances,  and  all  the 
farms,  lands,  tenements  and  premises  thereunto  be- 
longing, and  all  other  his  freehold  manors,  farms, 
lands,  tenements  and  hereditaments  in  Worcester- 
shire and  Warwickshire;  and  also  his  freehold  house 
in  Salisbury  Court,  Fleet  Street,  London,  with  the 
appurtenances,  and  also  one  undivided  moiety  or 
half  part  of  the  manor,   estates,  lands,  tenements 
and  hereditaments,  situate  at  Hatch,  or  elsewhere, 
in  the  county  of  Wilts,  and  which  descended  to 
him  as  heir  at  law  of  the  family  of  the  Hydes; 
and  also  all  other  his  freehold  estates  whatsoever, 
and  wheresoever  that  he  had  a  power  of  disposing 
of;  to  hold  the  same  to  the  said  Henry  Parker 
and  Daniel  Fox,  their  heirs  and  assigns  for  ever, 
to  the  use  of  the  said  Henry  Parker  and  Daniel 
Fox,  their  executors,  administrators  and  assigns, 
for  the  term  of  1000  years,  and  subject  thereto, 
as  to  one   moiety  of   the   said   estates,     ta  the 
use  of  his  daughter,    Margaret  Parker,   for  life, 
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with  remainder  to  her  first  and  other  sons  sucees-  188S. 
sively  in  tail  male,  with  remainder  to  liis  daughter 
Ann  Parker  for  life,  with  remainders  to  her  first 
and  other  sons  successively  in  tail  male,  with  other 
remainders  over,  including  a  remainder  to  Henry 
Parker,  the  Respondent's  father,  for  life,  and  a 
remainder  to  the  Respondent  in  tail  male ;  and 
as  to  the  other  moiety  of  the  said  estates,  to  the 
use  of  the  said  Ann  Parker  for  life,  with  remainder 
to  her  first  and  other  sons  successively  in  tail  male, 
with  remainder  to  the  said  Margaret  Parker  for 
life,  with  remainder  to  her  first  and  other  sons  suc- 
cessively in  tail  male,  witli  remainder  to  the  same 

uses  to  which  he  had  limited  the  first-mentioned 
moiety. 

This  will  then  gave  to  Henry  Parker  and  Daniel 
Fox  all  the  testator's  leasehold  estates  in  the  parish 
of  Tredington,  in  the  county  of  Worcester,  and  in 
the  parish  of  Hampton  in  Arden,  in  the  county  of 
Warwick,  and  all  other  his  leasehold  estates  what- 
soever and  wheresoever,  with  their  appurtenances, 
for  all  the  estates,  terms  of  years,  and  interests 
which  he  should  have  therein  respectively  at  the 
time  of  his  decease,  subject  to  the  rents  and 
covenants  in  the  several  original  lease  ox  leases 
reserved  and  contained,  upon  trust,  to  perrak  the 
same  persons,  one  after  another  respectively,  to 
eDjoy  his  leasehold  premises,  and  to  receive  the 
rents  and  profits  thereof,  in  the  same  manner  as 
such  persons  would  by  his  will  be  entitled  to  his 
freehold  estates,  it  being  his  intent  that  his  lease- 
hold estates  should  be  enjoyed  with  his  freehold 
estates,  and  remain  and  continue  to  the  same  per« 
sons,  and  to  the  same  uses,  as  long  as  the  law 
would  permit. 
VOL.  vn.  z 


SSB  CASES   IN   TH£   HOtJS£  OF  LORDS 

18SS.  The  will  then  declared,  that  the  term  of  1000 

^^^     years  was  limited  to  Henry  Parker  and  Daniel 
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«..  Fox,  upon  trust,  by  sale  or  mortgage  of  the  es- 
tates, or  with  the  rents  and  profits,  or  otherwise, 
as  they  might  think  fit,  to  raise  such  sum  of 
money  as  should  be  sufficient  and  necessary  for 
the  payment  of  his  just  debts  and  legacies,  or  any 
oart  thereof,  in  case  his  personal  estate  should  be 
insufficient  for  those  pui*poses  ;  and  also  such  fur- 
ther sums  of  money  as  should  from  time  to  time 
be  sufficient  and  necessary  to  pay  any  fines  for  the 
renewal  of  any  lease  or  leases,  or  putting  in  any 
life  or  lives  in  the  place  of  such  as  might  happen 
to  drop  in  such  leasehold  premises ;  and  that  all 
such  new  leases  should  be  vested  in  the  said  Heniy 
Parker  and  Daniel  Fox,  upon  the  same  trusts  as 
thereinbefore  declared  concerning  the  said  lease- 
hold premises ;  and  that  in  case  the  several  sums 
of  money  above  mentioned  should  be  paid  as  they 
were  wanted,  by  the  person  or  persons  to  whom 
the  immediate  reversion  or  remainder  of  the  pre- 
mises expectant  upon  the  term  of  1000  years 
should  for  the  time  being  belong  under  the  will, 
then  the  said  monies  should  not  be  raised  by  virtue 
of  the  term,  but  the  said  term  should  cease  for  the 
benefit  of  such  person  or  persons. 

The  will  then  proceeded  as  follows :  —  "  And 
•*  whereas  by  the  last  will  and  testament  of  John 
"  Page,  late  of  Putney,  in  the  county  of  Surrey, 
•*  esquire,  deceased,  several  sums  of  money  therein 
"  particularly  mentioned  are  given  to  his  grand- 
"  son,  my  late  son  John  Parker,  esquire,  deceased, 
"  his  executors  or  administrators,  upon  the  contin- 
"  gencies  in  such  will  particularly  expressed  ;  now 
**  my  will  is,   that  in  case  any  sum  or   sums  of 
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•*  money  shall  become  due  and  payable  to,  or  be-  "     18S5. 

*  come  vested  in  me,  as  executor  of  my  said  son       ^^^^^^^ 

"  John   Parker,   or  to  my  executors  or  adminis-  ^ 

'  »f  •     VAB.K 

«•  trators  by  virtue  of  the  said  will,  then  I  do  give 
'*  and  bequeath  all  such  sum  and  sums  of  money  as 
•*  I  am,  can,  shall,  or  may  be  entitled  unto,  or  have 
"  a  power  of  disposing  of,  unto  the  said  Henry 
"  Parker  and  Daniel  Fox,  their  executors,  admi- 
"  nistrators  and  assigns,  upon  trust,  nevertheless 
**  and  to  the  intent  and  purpose  that  they  the  said 
"  Henry  Parker  and  Daniel  Fox,  or  the  survivor 
*'  of  them,  his  executors  or  administrators,  do  and 
**  shall  as  soon  as  conveniently  may  be,  afler  the 
**  said  trust  monies  shall  become  vested  in  them 
"  by  virtue  of  this  my  will,  lay  out  and  invest  such 
*<  trust  monies  in  the  purchase  of  freehold  lands, 
**  tenements,  or  hereditaments,  in  the  counties  of 
••  Worcester  or  Warwick,  which  when  purchased 
**  shall  be  conveyed  unto  the  said  Henry  Parker 
"  and  Daniel  Fox,  or  to  some  other  proper  trus- 
**  tees,  and  their  heirs,  upon  trust,  and  to  and  for 
**  and  upon  such  and  the  same  uses,  trusts,  estates, 
**  intents  and  purposes,  and  under  and  subject  to 
*•  the  same  provisoes  and  powers  as  are  above 
<'  mentioned,  expressed,  and  declared  of  and  con- 
**  cerning  the  said  freehold  estates  by  virtue  of  this 
*'  my  will :  and  whereas  by  virtue  of  the  last  will 
<<  and  testament  and  codicil  of  my  said  late  son 
John  Parker,  deceased,  I  may  become  entitled 
*  to  certain  devised  estates  therein  particularly 
mentioned,  by  reason  of  certain  forfeitures 
•*  therein  also  mentioned,  which  will  become  vested 
<<  in  me,  my  heirs,  executors,  and  administrators, 
"  when  such  forfeiture  or  forfeitures  shall  be  in- 
"  curred ;  now  I  do  hereby  give,  devise,  and  be- 
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IH8S.  <<  queath  all  the  freehold  and  leasehold  estates, 
<<  lands,  tenements,  and  hereditaments,  which  I 
**  can,  shall,  or  may  be  entitled  unto  by  virtue  of 
**  the  said  will  and  codicil  of  my  said  son,  or  other- 
♦*  wise  howsoever,  with  their  and  every  of  their 
^  appurtenances,  unto  Henry  Parker  and  Daniel 
<<  Fox,  their  heirs,  executors,  administrators,  and 
^*  assigns,  upon  trust,  to  and  for  and  upon  such 
<<  and  the  same  uses,  trusts,  estates,  intents,  and 
*<  purposes,  and  under  and  subject  to  the  same 
^*  provisoes  and  powers  as  are  above  mentioned, 
^*  expressed,  and  declared  of  and  concerning  the 
<•  same  freehold  estates  by  virtue  of  this  my  will/' 
The  testator  then,  after  giving  some  pecuniary 
legacies,  bequeathed  all  the  rest  and  residue  of  his 
personal  estate,  of  what  nature  or  kind  soever  that 
he  should  die  possessed  of,  unto  his  two  daughters, 
Margaret  Parker  and  Ann  Parker,  their  executors, 
administrators,  and  assigns,  for  ever;  and  he  ap^ 
pointed  his  said  two  daughters,  Margaret  and 
Ann,  executrixes  of  his  will. 

By  a  codicil,  dated  the  18th  of  June,  I77I,  Sir 
Henry  John  Parker,  after  reciting  that  he  had 
by  his  will  given  all  the  freehold  and  leasehold 
estates  which  he  should  die  possessed  of^  and  that 
he  had  the  power  of  disposing  of,  unto  his  trustees, 
Henry  Parker  and  Daniel  Fox,  upon  the  above- 
mentioned  trusts,  limited  remainders  in  the  same 
estates  to  his  daughters,  Mrs.  Strode  and  Mrs* 
Oarstin,  and  their  first  and  other  sons  in  tail  male, 
to  take  effect  after  the  limitations  in  his  will  to  his 
daughters  Margaret  Parker  and  Ann  Parker  and 
their  issue,  and  previously  to  the  other  limitations 
contained  in  his  will.  By  this  codicil  he  also  di- 
rected his  trust^s,  Henry  Parker  and  Daniel  Fox, 
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to  raise,  by  sale  or  mortgage  of  such  parts  of  his  18SS* 
freehold  and  leasehold  estates  as  they  should  think 
fit,  such  sums  of  money  as  should  be  sufficient  to 
discharge  his  debts  and  legacies,  and  also  for  the 
renewal  of  any  lease  or  leases,  so  that  all  his  per- 
8onaI  estate  might  be  exonerated  fronf*  all  such 
debts  afid  legacies,  and  fines  for  the  renewal  of 
leases,  and  go  clear  to  his  executrixes. 

Sir  Henry  John  Parker  died  about  the  month 
of  October  1771.  He  left  his  four  daughters, 
Margaret  and  Ann  Parker,  Mrs.  Strode,  and  Mrs. 
Garstin,  his  co-h^tresd  at  law.  Upon  brs  death, 
Margaret  and  Ann  Parker  entered  into  possession 
of  the  estates  at  Talton  and  Tredington,  and  of 
the  house  in  Salisbury  Court,  as  well  as  of  the  other 
estates  devised  to  them  by  their  brother,  Mr.  John 
Parker,  and  they  from  time  to  time  renewed  the 
lease  for  lives  of  the  leasehold  part  of  the  estates. 

Daniel  Fox  died  in  the  life-time  of  Henry 
Parker.  The  Respondent  was  the  personal  repre- 
sentative of  his  father. 

Margaret  Parker  died  in  the  month  of  May 
1785,  having  by  her  will,  dated  the  1st  of  May  1780, 
and  duly  attested  so  as  to  pass  real  estates,  devised 
all  her  estates  to  her  sister  Ann  Parker,  her  heirs 
and  assigns,  and  bequeathed  the  residue  of  her  per- 
sonal estate  to  her  said  sister,  whom  she  appdnted 
her  executrix.     She  left  her  sister  heiress  at  law. 

Upon  the  death  of  Margaret  Parker,  Ann  Parker 
entered  into  the  possession  of  the  estates  at  Talton, 
Tredington,  and  in  SaUsbury  Court,  and  of  the 
other  estates  devised  to  her  and  her  sister  by  their 
brother,  and  continued  in  possession  of  the  same 
until  her  death,  and  from  time-  to  time  renewed  the 
lease  for  lives  of  the  leasehold  part  of  the  premises. 
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J  833.  Ann   Parker  made  her  will,  dated  the  Ist  ef 

August  1811,  and  duly  attested  so  as  to  pass  real 
estates,  and  thereby  devised  the  house  in  Salisbury 
Court  to  the  Appellant,  his  heirs  and  assigns  for 
ever ;  and  she  devised  the  manor  and  mansion- 
house  at  Talton,  the  farm  at  Tredington,  and  the 
estates  at  Hatch,  to  Harry  (Henry)  Parker  (the 
father  of  the  Respondent),  in  fee  simple;  and  she 
appointed  the  Respondent  to  be  her  executor,  and 
gave  him  a  legacy  of  500/.,  and  gave  the  residue  of 
her  personal  property  to  the  Appellant  and  bis 
sister.  This  will  was  made  with  the  knowledge 
and  privity  of  the  Respondent  and  his  father. 

Harry  Parker  died  in  the  hfe-time  of  Ann 
Parker.  Ann  Parker  died  in  January  1814,  with- 
out  issue,  leaving  the  Appellant  her  heir  at  law, 
who  was  also  heir  at  law  of  John  Parker,  of  Mrs. 
Strode  and  Mrs.  Garstin,  and  of  Sir  Henry  John 
Parker. 

Upon  the  death  of  Ann  Parker,  the  Appellant, 
as  heir  at  law,  entered  into  possession  of  the  man- 
sion-house and  estate  at  Talton,  Tredington,  and 
in  Salisbury  Court,  or  the  chief  part  thereof;  and 
the  Respondent  afterwards  brought  an  ejectment 
against  him,  to  obtain  possession  of  the  mansion- 
house  at  Talton,  and  gave  notice  to  the  tenants 
not  to  pay  their  rents  to  the  Appellant,  in  which 
action  judgment  was  obtained  by  default. 

The  original  bill  was  filed  by  the  Appellant  on 
the  26th  of  August  1814,  in  the  High  Court  of 
Chancery,  stating  the  circumstances  of  the  case  to 
the  effect  hereinbefore  stated,  and  praying  that  it 
might  be  declared  that  Sir  Henry  John  Parker,  by 
accepting  the  benefits  given  to  him  by  the  will  and 
codicil  of  John  Parker,  his  son,  elected  and  bound 
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himself  to  conform  thereto,  in  regard  to  the  devises  18SS. 
contained  in  the  will  of  the  settled  estates;  and  that 
under  the  circumstances  therein  mentioned,  the 
Appellant  was  entitled  to  the  said  estates,  and  that 
he  might  be  quieted  in  the  possession  thereof;  and 
that  the  Respondent,  his  attornies  and  agents^ 
might  be  decreed  to  convey  or  release  the  same  to 
the  Appellant,  and  produce  and  deliver  up  to  the 
Appellant  all  title-deeds,  evidences,  and  writings 
relating  to  the  said  estates,  and  for  an  injunction  to 
restrain  the  Defendant's  proceedings  at  law. 

The  Respondent  appeared,  and  put  in  an  answer 
to  the  original  bill,  claiming  to  be  entitled  as  tenant 
in  tail,  under  the  will  of  Sir  Henry  John  Parker. 
Exceptions  to  the  answer  were  taken  and  allowed, 
and  the  Appellant  afterwards  amended  the  original 
bill. 

The  Respondent  in  the  mean  time  proceeded  in 
his  ejectment,  and  obtained  judgment  thereon ;  and 
the  Appellant  on  the  8th  of  May  1815  exhibited  a 
supplemental  bill  against  the  Respondent,  praying 
that  the  Respondent  might  elect  whether  he  would 
take  under  or  against  the  will  of  Ann  Parker,  and 
that  the  Appellant  might  be  quieted  in  the  pos- 
session of  the  estates  and  premises  at  Talton  and 
Tredington,  or  that  a  receiver  might  be  appointed 
thereof,  and  that  an  account  might  be  taken  of  the 
rents  and  profits  thereof  received  by  the  Re- 
spondent, and  of  the  timber  cut  by  him ;  and  that 
the  Respondent  might  be  ordered  to  pay  such  rents 
and  profits,  or  the  value  of  such  timber,  to  the  re- 
ceiver or  into  court,  and  for  an  injunction  to  restrain 
the  Defendant  from  committing  waste,  and  from 
proceeding  at  law.  The  statements  in  the  sup. 
plemental  bill  related  chiefly  to  communications 
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1833.  between  the  Appellant  ood  Respondent  and  to 
proceedings  at  law  as  to  the  possession  of  tke  man- 
sion house  at  Talton,  not  material  to  tlie  question 
of  the  equitable  title  to  the  estates^ 

The  Respondent  put  in  his  further  answer  to  the 
original  bill,  and  his  answer  to  the  amended  bill 
and  the  supplemental  bill. 

By  his  answer  to  the  (H*iginal  and  amended 
bill,  the  Respondent  admitted  the  setdement  of 
October  174<1«  but  denied  all  knowledge  of  the  facts 
alleged,  as  to  the  distressed  circunistances  of  Sir 
Henry  John  Parker.  He  admitted  his  belief  of  the 
articles  of  agreement  of  February  I766,  but  stated 
that  they  contained  a  special  proviso  thalt  such 
agreement,  and  any  deeds  to  be  made  in  pursuance 
of  it,  should  be  void  in  case  of  the  death  of  the 
son  in  his  father's  lifetime.  He  stated  the  loss  of  the 
original  agreement,  and  referred  to  an  abstract  of 
it  which  was  in  the  handwriting  of  Mr.  Hunt,  the 
family  solicitor,  and  was  introduced  by  him  into 
the  draft  of  a  case  which  was  laid  before  counsel. 
He  denied,  to  his  belief,  that  John  Parker,  the  son, 
was  ever  let  into  possession  of  his  father's  estates 
under  such  agreement,  or  ever  resided  in  Talton 
House  as  owner,  but  alleged  that  he  lived  there 
as  an  inmate  with  his  father.  He  admitted  the 
will  of  John  Parker,  and  his  death  unmarried, 
but  denied  that  Sir  Henry  John  entered  upon  all 
the  estates  thereby  devised  to  him  for  life,  or  in 
any  other  manner  than  as  he  was  possessed  thereof 
under  his.  marriage  settlement  before  his  son's 
death.  He  admitted  that  Sir  Henry  John  entered 
upon  the  Armscott  estate,  which  was  devised  to 
him  by  his  son's  codicil,  in  fee ;  and  said  he  be- 
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Jifeved  that  Sir  Henry  John  always  treated  and  ^B9^ 
considered  the  will  of  his  son  as  void,  so  fair  as  it 
affected  to  devise  the  family  estates,  and  did  not 
elect  to  take  according  to  it.  He  admitted  the 
death  of  Sir  Henry  John,  and  his  will,  but  insisted 
that  his  two  daughters,  Margaret  and  Ann,  en- 
tered into  possession  of  the  estates  thereby  devised 
to  them  as  claiming  under  that  will,  and  not  under 
their  brother's;  that  Margaret  and  Ann  did  by 
executing  divers  mortgages  and  other  deeds,  in 
which  the  will  and  codicil  of  their  father  were 
recited  as  the  foundation  of  the  transactions  therein 
stated,  and  by  which  deeds  the  family  estates  were 
mortgaged  to  raise  money  to  pay  the  debts  of  Sir 
Henry  John  in  order  that  his  personal  estate 
might  go  clear  to  his  daughters,  and  also  by  divers 
letters,  admitted  and  shewed  themselves  as  taking 
under  the  will  of  their  father,  and  not  thwr  bro- 
ther.  He  said  he  believed  that  Sir  Henry  John 
devised  to  his  trustees  his  leasehold  estate  at  Tre- 
dington,  held  under  the  bishop,  and  authorized  . 
his  trustees  to  raise  money  by  mortgage  for  the 
renewals  thereof;  and  that  they  did  raise  money 
by  mortgage  for  the  pui-pose,  with  tlte  consent  of 
Margaret  and  Ann  Parker,  who  were  parties  to 
such  mortgage;  and  that  Ann  Parker  (some  years) 
afterwards  paid  off  such  mortgage,  and  took  an 
assignment  thereof  in  trust  f6t  herself.  He  insisted 
that  Margaret  and  Ann  I^rfter,  by  their  several 
acts,  afler  the  death  of  their  fkthcr,  bound  them* 
srfves  in  equity  not  to  disappoint  his  will,  and  that 
their  heirs  claiming  under  them  are  in  like  manner 
bound.  He  said  he  believed  that  Sir  Henry  John 
died  indebted  to  some  amount,  and  gave  legacies  W 
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1883.       by  his  will  beyond  the  amount  of  his  personal  estate, 
which  were  satisfied  by  the  means  before  stated 
»•  He  admitted  the  death  of  his  father  Sir  Henry 

Parker  in  the  lifetime  of  Ann  Parker,  but  insisted 
that  the  estates  devised  by  her  to  Sir  Harry  had 
not  descended  to  the  Plaintiff  as  her  heir,  but  be- 
longed to  the  Defendant  under  the  will  of  her 
father.  He  claimed  to  be  entitled  to  the  estates 
as  a  remainder  man  in  tail  under  the  will  of  Sir 
Henry  John  Parker ;  and  (subject  to  the  opinion 
of  the  Court)  he  claimed  the  house  in  Salisbuiy 
Court  in  opposition  to  the  will  of  Ann  Parker,  and 
also  insisted  upon  retaining  the  legacy  of  500£ 
thereby  given  to  him. 

After  the  coming  in  of  this  answer,  an  injunc- 
tion which  had  been  obtained  by  the  Plaintiff  for 
want  of  answer  in  time  was  dissolved  on  the 
merits.  Issue  being  joined  in  the  cause,  witnesses 
were  examined,  and  evidence  entered  into  on  both 
sides,  consisting  chiefly  of  the  documents  before 
stated. 

On  the  part  of  the  Respondent,  proof  was  given 
(among  other  things)  of  the  deaths  of  the  several 
persons  to  whom  Sir  Henry  John  Parker  had,  by 
his  will,  limited  his  Talton  and  other  estates,  com- 
prised in  the  settlement  of  1741,  precedent  to  the 
Respondent ;  and  of  the  hand-writing  of  Ann 
Parker  to  (among  other  papersj  the  letters  ad- 
dressed by  her  to  Sir  Henry  Parker,  and  also  the 
hand- writing  of  Mr.  Hunt  to  the  abstract  of  the 
agreement  of  February  I766,  with  the  notes  at  the 
foot  of  it. 

On  the  2d  of  June  1818,  the  cause  came  on  for 
hearing  before  Sir  Thomas  Plumer,  then  Master 
of  the  Rolls,  who,  after  a  hearing  of  several  days. 
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made  a  decree*: — "  That  the  Plaintiff's  bills  (ex-       18S3. 
**  cept  so  much  of  the  supplemental  bill  as  prayed 
«*  that  the  Defendant  might  elect  whether  he  would 
**  take  under  or  against  the  will  of  Ann  Parker  in 
**  the  pleadings  named)  should  stand  dismissed  out 
•«  of  that  court;  and  that  the  Defendant  Sir  Wil- 
««  Ham  Parker,  by  his  counsel  then  electing  to  take 
«*  against  the  will  of  Ann  Parker  the  premises  in 
«« Salisbury  Court,  London,  therein  mentioned  to 
«*  be  devised  to  the  Plaintiff',  his  Honor  declared, 
«*  that  the  Defendant  was  bound  to  relinquish  the 
•*  legacy  of  500/.  by  the  will  given  to  him,  and 
•*  that  he  was  bound  to  account  for  the  personal 
**  estate  of  the  said  testatrix,  without  retaining  the 
*«  same.  And  his  Honor  ordered  and  decreed,  that 
**  the  Defendant  Sir  William  Parker  should  be  let 
'<  into  possession  of  the  house  and  premises  situate 
•*  in  Salisbury  Court,  with  liberty  for  the  parties  to 
"  apply  to  the  court  as  there  should  be  occasion." 
On  the  hearing  of  the  cause  at  the  Rolls,  the 
Appellant  was  unable  to  make  out  the  fact  of  the 
agreement  as  alleged  by  his  bill  to  have  been  made 
between  Sir  Henry  John  Parker  and  his  son  Mn 
John  Parker ;  and  the  Respondent  not  having  the 
original  agreement  in  his  possession,  with  the  con- 
ditions annexed  to  it,  as  stated  in  his  answer,  at- 
tempted to  prove  the  same  by  the  secondary  evi- 
dence of  the  abstract  hereinbefore  stated ;  but  such 
evidence  was  rejected  by  the  Master  of  the  Rolls: 
the  fact  of  the  agreement  was  therefore,  on  both 
sides,  put  out  of  the  question. 

The  decree  of  the  Master  of  the  Rolls  was  after- 
wards passed  and  entered ;  but  the  Plaintiff  con- 

*  See  the  Report,  1  Swan.  S59. 
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lass.       ceiving  himself  aggrieved  thereby,  on  this  day  pre- 
sented bis  petition  to  Lord  Eldon^  tben  Lord  Cban- 
»;_       cellor,  and  thereby  prayed  that  the  decree  might  be 
reversed,  and  that  in  the  fneantime  all  further  pro* 
ceedings  in  the  cause  miglit  be  stayed. 

Tlie  petition  and  appeal  came  on  for  hearing 
before  Lord  Eldon  in  the  month  of  April  18S2,  and 
on  the  4th  day  of  May  he  pronounced  iH»  judg« 
ment^y  affirming  the  decree  of  the  Master  of  the 
Rolls. 

On  this  appeal  to  the  Lord  Chancellor;  theAppel- 
lant,  thinking  he  might  better  his  case  by  proof  of 
the  agreement  between  Sir  Henry  John  Parker  and 
his  son,,  referred  to  the  answer  of  the  Respondent 
upon  the  subject,  which  was  therefore  read,  and 
established  tlie  fact  of  the  agreement  with  the  spe- 
cial condition  annexed  to^  it,  as  stated  in  the  Re- 
spondent's answer. 

The  appeal  was  against  these  decrees.! 

For  the  Appellant. —  Mr.  John  Parker,  by  the 
effect  of  arrangements  made  between  himself  and 
his  father,  ailer  his  attaining  the  age  of  twenty-one 
years,,  had  acquired,  or  ought  to  be  presumed  to 
have  acquired,  a  title  to  the  estates  in  question  in 
this  suit,  and  more  especially  to  the  house  in  Salis- 
bury  Court,  by  virtue  of  which  the  same  passed  by 
his  will,  and  became  vested  in  Margaret  Parker 
and  Ann  Parker.  If  Mr.  John  Parker  had  not 
acquired  a  title  to  the  estates  in  question,  enabling 

*  See  the  Report,  1  Jacobs  505. 

f  The  case  before  the  House  of  Lords  was  first  argued  it 
1830  by  Mr.  Dillon  the  Appellant  for  himself,  and  by  Mr.  Home 
and  Mr.  Pepys  for  the  Respondent;  and  Mr.  Dillon  being 
taken  ill  before  the  conclusion  of  the  reply,  the  case  was  again 
argued  in  1833  by  Sir  Edward  Sugden  for  the  Appellant,  and 
by  Sir  W.  Home  and  Mr.  Pepjv  for  the  Respondent. 
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him  to  devise  the  same,  Sir  Henry  John  Parker,  by  IfiSS. 
accepting  the  benefits  conferred  on  him  by  the  will 
and  codicil  of  his  son,  and  by  claiming  under  the 
Kame,  elected  and  bound  himself  to  confirm  the 
will  and  codicil,  and  to  give  effect  to  the  devise  of 
the  estates  therein  contained.  Edwards  v.  Mor* 
gan.*  The  will  and  codicil  of  Sir  Heniy  John 
Parker,  taken  together,  did  not  in  the  sound  con- 
struction thereof,  and  in  the  state  in  which  his 
a^rs  were  at  liie  time  of  his  death,  raise  a  case 
of  election  as  against  Margaret  Parker  and  Ann 
Parker  j  nor  did  they  take  any  benefits  under  the 
will  and  codicil  of  Sir  Henry  John  Parker.  Mar- 
garet Parker  and  Ann  Parker  did  not  in  any  man- 
ner relinquish,  or  bind  themselves  to  relinquish, 
their  right  and  title  to  the  estates  in  question  ;  and 
Ann  Parker,  by  her  will  (made  with  the  privity  of 
the  Respondent,  and  without  objection  on  his  part), 
expressly  asserted  her  right  to  the  same.  The  pos- 
session and  enjoyment  of  the  estates  in  questi(m, 
having  during  the  period  between  the  death  of  Sii- 
Henry  John  Parker  and  the  death  of  Ann  Parker 
been  consistent  with  the  title  of  the  Appellant,  his 
claim  has  not  been  barred  or  prejudiced  by  length 
of  time. 

For  the  Respondent. — The  will  of  John  Parker 
the  son  did  not  raise  any  case  of  election  as  against 
Sir  Henry  John  Parker  his  father ;  and  if  it  had 
raised  any  such  case  of  election,  Margaret  and  Ann 
Parker,  the  daughters  of  Sir  Henry  John  Parker, 
could  alone  have  called  upon  their  father  to  elect, 
and  they  never  did  so ;  and  he  never  elected  to 
renounce  his  title  to  the  property  claimed  by  the 

*  1  Bligh,  Nm  Ser^  404. 
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18SS.  Appellant  Margaret  and  Ann  Parker  not  only 
did  not  call  upon  their  father  to  elect,  but  they 
took  large  benefits  under  the  will  by  which  he 
disposed  of  the  property  claimed  by  the  Appellant ; 
and  they  by  repeated  acts  confirmed  the  dispo- 
sitions made  by  the  will  of  their  father,  and  elected 
to  take  under  it ;  and  it  is  therefore  not  competent 
for  the  Appellant,  claiming  under  them,  now  to 
dispute  the  dispositions  of  that  will.  The  equity 
under  which  the  Appellant  claims,  if  any  such  ever 
existed,  arose  upwards  of  forty-three  years  before 
the  bill  was  filed,  and  never  was  asserted  by  the 
parties  through  whom  the  Appellant  claims.  Choi' 
mondley  v.  Clinton.* 


August  19»         Lord  Lyndhurst.  —  1   propose   to   move    your 

Lordships  for  the  judgment  of  this  House  in  tlie 
case  of  Dillon  v.  Parker^  which  was  argued  last 
week  at  your  Lordships'  bar.  It  is  the  case  of  an 
appeal  from  a  decree  of  Lord  Chancellor  Eldon^ 
which  decree  afiirmed  a  previous  decree  pro- 
nounced at  the  Rolls  by  Sir  Thomas  Plumer,  when 
he  presided  in  that  couit.  The  question  relates 
to  certain  property  that  formed  the  subject  of  the 
marriage  settlement  of  Sir  Henry  John  Parker,  in 
the  year  1741.  There  is  no  question  that  the  tide 
at  law  to  this  property  belongs  to  Sir  William 
Parker,  who  is  the  Respondent  in  this  case;  in- 
deed the  very  proceeding  that  has  been  adopted 
is  an  admission  that  the  title  at  law  belongs  to 
him;  but  it  is  contended  that  circumstances  of 
equity  arose  many  years  back,  as  far  back  as  the 
year  I769  or  1771  >  which  gave  to  the  Appellant  an 
equitable  right,  sufiicient  to  control  the  legal  right 

•  i  BligVt  Rep.,  Old  Ser.,  p.  1. 
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of  Sir  William    Parker.     Now,    where  the   legal       I8SS. 
title  is  admitted,  the  party  who  insists  on  an  equi- 
table title  for  the  purpose  of  over-reaching  and 
controlling  the  legal  title  must  make  out  a  clear, 
distinct,  and  satisfactory  case ;  and  the  question 
will  be  in  this  cause,  whether  your  Lordships  are  of 
opinion,  upon  the  argument  which  was  delivered  at 
your  bar,  that  such  a  satisfactory  case  of  equity  has 
been  made  out  as  ought  to  induce  your  Lordships 
to  give  judgment  in  favour  of  that  equitable  title 
so  as  to  displace  the  legal  title  of  the  Respondent* 
The  first  question  which  arises  in  this  case  is 
upon  the  will  of  Mr.  John  Parker,  the  son  of  Sir 
Henry  John  Parker.     It  is  argued  on  the  part  of 
the  Appellant,  that  that  will  tendered  a  case  of 
election.    Undoubtedly  the  Master  of  the  Rolls, 
when  the  case  was  before  him,  gave  it  as  his  opi- 
nion, that  that  will  did  raise  a  case  of  election ; 
but  when  the  case  was  before  the  Master  of  the 
Rolls,  the  agreement  entered  into  between  the 
father  and  the  son  was  not  in  evidence  before 
him.    Some  attempt  was  made  to  introduce  that 
agreement,  but  that  attempt  entirely  failed.  When 
the  case  came  before  Lord  Eldon  in  the  Court  of 
Chancery,  that  defect  was  supplied :  evidence  of 
the  agreement  was  given  by  the  Appellant;  he  read 
that  agreement,  as  part  of  his  evidence,  out  of  the 
answer  of  the  Defendant ;  and  taking  the  facts  con- 
tained in  that  agreement  as  proved,  and  considering 
the  rights  and  situation  of  the  parties  in  conse- 
quence of  it,  connected  with  the  obscure  inac- 
curate terms  of  the  will  of  Mr.  John  Parker,  Lord 
Eldon  was  of  opinion  that  it  was  extremely  dif. 
ficult,  if  not  impossible,  to  come  to  a  satisfactory 
conclusion  as  to  what  the  will  of  testator  really  was. 
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18SS.  I  have  read  that  will  again  and  again  —  I  have 

attended  to  the  very  able  argument  which  has 
been  addressed  to  your  Lordships  upon  the  subject 
of  it ;  and  I  confess  that  at  this  monEieot  I  find 
great  difficulty  in  coming  to  any  satisfactory  con- 
clusion—<iny  sound  condusion,  as  to  what  the  wiQ 
of  the  testator  really  was.  Whether  he  intended, 
ill  the  event  of  his  dying  in  the  lifetime  of  his 
father^  to  dispose  c^  that  property  or  not»  is  ex- 
tremely  questionable ;  and  unless  I  can  see  my 
way  so  as  to  ascertain  with  some  d^ree  of  satis- 
£u:tioH  to  myself  what  the  meaning  of  the  tes- 
tator was,  the  very  foundation  upon  which  a  case 
of  election  is  to  be  raised  must  altogether  fail. 

But  I  will  assume,  for  the  purpose  of  argnmeot 
fbr  a  moment,  that  it  was  the  intention  of  Mr. 
John  Parker  to  raise  a  case  of  election  :  the  next 
point  which  it  is  absolutely  necessary  for  the  Plaia- 
tiff  to  establish  to  your  entire  satisfaction  is  this, 
that  Sir  Henry  John  Parker  did  elect  to  take 
uader  that  will,  and  not  adversely  to  the  will. 
Now  upon  the  evidence  I  find  nothing  dear  or 
satis^ctory,  to  my  mind,  to  show  that  he  made 
any  election  to  take  under  that  will.  Looking  at  it 
myself^  I  am  not  satisfied  that  Sir  Henry  John 
Parker  even  knew  he  was  bound  to  elect  under 
that  will ;  I  am  not  satisfied  that  he  even  thought 
a  case  of  election  was  raised,  so  as  to  call  upon 
him  to  elect ;  and  I  find  nothing  to  satisfy  me 
either  that  he  thought  he  was  bound  to  elect,  or 
even  that  he  had  the  means  to  take  under  that 
will  rather  than  in  opposition  to  it.  Undoubtedly 
I  find  that  he  took  benefits,  and  considerable  be- 
nefits, under  the  will ;  but  at  the  same  time  I  find 
evidence  to  shew  that  he  acted  in  opposition  to 
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that  will.     T  think,  according  to  the  language  of      1833. 
Sir  Thomas  Plumer,  that  the  evidence  is  as  strong 
to  show  that  he  acted  in  opposition  to  the  will,  as  » 

that  he  adopted  or  acted  upon  it. 

It  was  said  in  the  course  of  the  argument,  and 
said  with  great  truth,  that  he  took  considerable 
benefits  under  the  will,  and  that  it  was  more  bene- 
ficial for  him  to  adopt  that  will.  That  would  be 
an  argument  if  he  had  been  called  upon  and  re- 
quired to  elect,  or  if  his  attention  had  been  directed 
to  the  subject  to  show  how  he  had  made  his  elec- 
tion J  but  there  is  no  evidence  to  show  that  his 
attention  was  directed  to  the  subject,  and  I  find 
that  in  a  very  few  months  after  the  death  of  the 
testator  (Mr.  John  Parker),  Sir  Henry  took  a 
course  directly  at  variance  with  that  will,  and  re- 
sisted the  provisions  of  the  will  as  strongly  as  it 
was  possible  for  him  to  do.  Instead,  therefore,  of 
being  satisfied  that  the  Plaintiff  has  made  out  a 
case  in  equity,  founded,  first,  upon  a  case  of  elec- 
tion being  tendered  under  that  will,  and,  in  the 
next  place^  of  Sir  Henry  Parker  having  actually 
elected  to  take  under  the  will ;  if  I  were  called 
upon  to  come  to  a  conclusion,  the  conclusion  in 
my  mind  would  be  rather  that  the  will  did  not 
tender  a  case  of  election,  and  that  Sir  Henry 
Parker  never  did  elect  to  take  under  that  will, 
that  he  manifested  as  strong  an  intention  to  take 
adversely  to  that  will,  as  he  did  to  elect  to  take 
under  that  will,  and  that  no  case  of  election  had 
been  made  out. 

Much  argument  was  addressed  to  your  Lord- 
ships from  the  bar,  with  respect  to  the  effect  of 
the  agreement.  That  agreement,  containing  the 
proviso,  was  made  evidence  by  the  Appellant  him-- 

VOL.  VII.  A  A 
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18SS.  self)  for  he  read  it  from  the  Defendant's  answer, 
DiLLOK  ^"d  there  is  nothing  in  the  case  whatever,  there- 
in- fore»  shewing  that  that  aG^reement  was  not  an 
existing  and  binding  agreement  between  these 
parties.  It  is  said,  that  the  proviso  is  not  dis- 
tinctly set  out  and  stated  in  the  answer ;  I  think 
it  is  sufficiently  stated  for  the  purpose  of  leading 
your  Lordships  to  a  distinct  understanding  of  what 
the  proviso  really  was.  If  it  is  not  suflSciently 
stated  in  the  course  of  the  pleadings,  that  might 
have  been  set  right  by  the  Appellant. 

It  was  stated  also  at  the  bar,  that  the  proviso 
was  an  unreasonable  proviso,  that  the  agreement 
taken  in  connection  with  the  proviso  was  altoge- 
ther  unreasonable  and  improper.  I  entirely  agree 
with  the  Noble  Lord  who  presided  in  the  Court  of 
Chancery  at  that  period,  that  it  is  quite  impossible 
for  us  at  this  distance  of  time,  sixty  years  adfter  the 
transaction,  to  say  whether  or  not  that  agreement 
was  reasonable  or  unreasonable  as  between  tliese 
parties.  Something  must  depend  upon  their  situ- 
ation, upon  the  state  of  the  family ;  and  with  re- 
spect to  the  stipulation  as  to  not  marrying  without 
the  consent  of  the  father,  it  is  to  be  observed,  that 
the  same  stipulation  was  attached  to  the  daughters; 
they,  also,  if  they  married  without  his  consent,  for- 
feited part  of  their  inheritance  as  a  consequence. 

It  was  further  argued  at  the  bar,  that  there  was 
a  ground  to  presume  that  by  some  subsequent 
agreement  this  proviso  was  discharged.  I  find 
nothing  to  lead  to  a  satisfactory  conclusion  of  that 
having  been  the  case ;  it  is  mere  conjecture,  mere 
probability,  or  rather  possibility.  I  find  nothing 
laying  the  foundation  for  your  Lordships  to  pre- 
sume any  such  fact. 


DILLOK 
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It  was  further  argued  with  respect  to  another  1833. 
part  of  the  property,  namely,  the  house  in  SaUsbury 
Court,  that  the  house  was  disposed  of  by  the  father 
in  favour  of  the  son.  I  do  not  find  any  sufficient 
evidence  to  satisfy  me  of  that  fact  That  the  son 
took  some  interest  in  the  property,  and  that  he  took 
an  interest  coupled  with  a  power  sufficiently  exten- 
sive to  authorize  him  to  grant  a  lease  for  twenty- 
one  years,  I  do  not  deny,  but  we  have  no  further 
evidence  to  satisfy  us  what  the  nature  of  that  in- 
terest was.  We  are  on  these  subjects  in  consequence 
of  the  lapse  of  time,  and  the  death  of  the  persons 
who  were  witnesses  to  these  transactions,  altoge- 
ther in  the  dark.  I  think  therefore,  as  to  the  first 
part  of  the  case,  if  the  question  were  to  rest  here, 
the  Appellant  has  not  succeeded  in  establishing 
any  such  case  of  equity,  as  it  would  be  necessary 
for  him  to  establish  before  he  could  have  a  right  to 
ask  for  your  Lordships'  judgment  to  displace  the 
legal  title  of  Sir  William  Parker. 

But  this  is  not  all ;  the  Plaintiff  has  another  dif- 
ficulty to  contend  with,  a  difficulty  arising  out  of 
the  will  of  Sir  Henry  Parker.  Sir  Henry  Parker's 
will  (it  appears  to  have  been  admitted)  contained  a 
case  of  election,  and  I  think  there  can  be  no  doubt 
upon  the  evidence  that  if  that  will  contained  a  case 
of  election,  Margaret  and  Anne  Parker  did  elect  to 
take  according  to  that  will.  The  evidence  arising 
out  of  the  deeds  which  were  executed  during  the 
lifeof  Margaretand  Anne,  (I  do  not  speak  so  much 
in  respect  to  the  operation  of  these  deeds,  and  the 
points  to  which  they  were  addressed,  as  to  the 
statements  and  the  recitals  of  acknowledgment 
contained  in  them)  shows  at  least  to  my  satisfaction 
beyond  all  doubt,  that  they  intended  to  take  under 
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1833.  their  father's  will,  and  not  under  the  will  of  their 
brother.  They  describe  themselves  as  devisees  for 
life,  and  entitled  for  life  under  that  will,  they  des- 
cribe themselves  as  holding  under  that  will,  and  in 
addition  to  this,  after  the  death  of  Margaret,  there 
are  letters  coming  down  to  a  very  late  period  writ- 
ten by  Anne,  in  which  she  also  describes  herself 
during  the  whole  of  that  period  as  holding  this 
property  under  the  will  of  her  father :  as  far  there- 
fore as  declarations  made  by  parties  can  go  as 
evidence  of  their  intention,  we  have  that  evidence 
for  the  purpose  of  shewing  that  these  ladies  in- 
tended to  take  under  the  will  of  their  father,  and 
not  under  the  will  of  their  brother. 

We  are  asked  what  motive  could  they  have  for 
preferring  to  take  under  the  will  of  their  father. 
The  estate  of  Armscott  it  is  said  was  mortgaged 
nearly  to  its  full  value,  and  with  respect  to  the  per- 
sonal property  it  was  not  equal  to  the  amount  of  the 
debts.  I  again  repeat  what  I  before  said,  that  at 
this  distance  of  time,  it  is  not  possible  for  us  to  say 
what  motive  they  had  for  their  conduct;  they  might 
have  thought  that  the  settlement  of  the  property 
by  their  father  was  a  good,  judicious  and  proper 
settlement.  Many  other  motives  which  we  cannot 
now  discover  might  have  operated  upon  their  minds: 
it  is  sufficient  for  us,  however,  to  see  that  in  their 
declarations  they  over  and  over  again  state  that 
they  held  and  enjoyed  this  property  under  the 
will  of  their  father,  without  at  this  distance  of  time 
thinking  it  necessary  for  us  to  do  that  which  the 
death  of  witnesses  renders  it  impossible  to  do, 
namely,  to  ascertain  precisely  what  the  motives  for 
this  election  were. 

It  has  been  further  said,  that  they  were  misled 
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by  their  law  agents:  reference  has  been  made  to  a  1833. 
case  that  was  stated  for  the  opinion  of  Mr.  Mad- 
docksy  and  it  has  even  been  suggested  that  a  gentle- 
man of  the  name  of  Fox,  who  was  one  of  the  trus- 
tees, and  was  by  profession  a  solicitor,  was  induced 
to  mislead  these  ladies  in  consequence  of  some 
small  pecuniary  benefit,  namely,  I  think,  a  legacy 
of  about  50/.  I  admit  that  there  is  in  the  statement 
of  the  case  for  Mr.  Maddocks  no  reference  to  this 
question  of  election;  but  Mr.  Hunt,  the  law  adviser 
of  these  ladies,  lived  in  their  neighbourhood,  they 
were  in  constant  communication  with  him,  they 
must  have  known  the  will  of  their  brother,  and  in 
all  probability  were  acquainted  also  with  the  agree- 
ment entered  into  between  the  father  and  the  son  j 
and  it  is  impossible  for  us,  at  this  distance  of  time, 
to  conjecture  as  to  what  took  place  between  the 
parties  at  that  time,  as  to  the  reasons  for  what  they 
did  or  did  not  do. 

It  is  said  that,  these  transactions  having  taken 
place  in  the  year  1771  or  1772,  in  the  year  I78O 
Margaret  made  her  will,  by  which  she  disposed^of 
the  bulk  of  her  real  property,  describing  it  as  having 
come  to  her  under  the  will  of  her  brother.  Under 
what  circumstances  that  will  was  made,  we  are  not 
informed  ;  but  after  her  death,  Anne,  her  heiress  at 
law,  succeeded  to  it.  It  is  through  Anne  Parker  that 
the  present  Defendant  claims,  and  after  the  death 
of  Margaret,  those  letters  were  written  in  which 
she  recognizes  herself  as  holding  under  the  will  of 
her  father,  and  those  circumstances  occurred  to 
which  I  have  referred.  It  appears  to  me  therefore 
upon  this  part  of  the  case,  which  raises  a  difficulty^ 
we  must  come  to  this  conclusion  :  either  that  these 
ladies   elected  to  take   under   the  will    of  their 

A  A  3 


SILLOK 
PARXZR 


358  CASES   IN    TI{£   HOUSE    OF   LORDS 

1833.       father,  or,  living  at  the  time,  they  knew  what  the 
transaction  was  between  their  father  and  brother, 
»•  they  knew  the  intention  of  their  brother,  and  they 

did  not  suppose  their  brother  intended  to  raise  a 
case  of  election,  but  they  considered  their  father 
as  entitled  to  this  property. 

Independently  of  these  considerations,  there  is  the 
question  of  time.  The  learned  counsel  at  the  bar 
stated,  that  he  did  not  understand  how  this  ques- 
tion was  raised.  It  appears  to  me  extremely  plain 
and  simple.  Time  at  law  is  a  sufficient  bar;  and 
here  is  an  equity  which  arose  as  far  back  as  the 
year  I769.  Those  persons  under  whom  the  present 
Plaintiff  claims,  had  an  opportunity  at  that  time 
of  raising  this  question  of  equity,  and  had  an  oppor- 
tunity of  calling  upon  their  father  to  elect:  they 
did  not  do  so.  This  question  of  equity,  if  it  ever 
existed,  was  not  raised  at  that  time,  the  right  was 
never  challenged,  it  has  been  suffered  to  lie  dor- 
mant sixty  years  (upwards  of  forty  afler  the  date 
of  the  will),  and  it  appears  to  me,  according  to  the 
principles  of  Courts  of  Equity,  this  alone  would  be 
sufficient  as  a  bar.  Upon  the  whole  view  of  the 
case  my  advice  and  motion  is,  that  the  judgment  of 
the  Court  below  be  affirmed. 


Upon  a  question  suggested  as  to  costs,  afler 
observations  made  by  the  agent  for  the  Respond- 
ents and  Sir  Edward  Sugden — 

Lord  Lyndhurst  said :  It  is  at  first  view  a  most 
involved  and  complicated  case,  undoubtedly,  arising 
out  of  transactions  occurring  many  years  ago.  I 
should  propose  an  affirmance  without  costs. 

» 

Judgment  affirmed. 
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ENGLAND. 

(court  of  chancery.) 

His  Catholic  Majesty  Ferdinand  1 

the  Seventh,  King  of  Spain  and  r    Appellant; 
the  Indies  J 

J.  HuLLETT  and  C.  Widder       -       Respondents, 

The  King  of  Spain  having  filed  a  bill  in  the  Court  of  Chancery 
against  H.  &  W.,  charging  them  with  the  receipt  of  money 
from  his  agents,  a  demurrer  was  filed  to  the  bill,  on  the 
ground  that  a  sovereign  prince  could  not  sue  in  England. 
The  demurrer  having  been  overruled,  the  Defendants  filed  a 
cross  bill  against  the  King  of  Spain,  seeking  discovery  and 
relief,  and  put  in  an  answer  to  the  same  effect  as  the  cross  biU. 
Upon  which  it  became  necessary  for  the  Plaintiff  to  amend 
his  bill;  and  having  so  amended  his  bill,  the  Defendants 
obtained  an  order  for  the  usual  time  to  answer  the  amended 
bill  after  the  original  Plaintiff  should  have  answered  the 
cross  bill. 

Whereupon  a  motion,  supported  by  affidavit,  was  made  on  be- 
half of  the  King  of  Spain,  that  he  might  answer  the/  cross 
bill  by  deputy,  &c.,  submitting  that  it  should  have  the  same 
effect  in  all  respects  as  if  put  in  upon  oath,  or  that  the 
answer  might  be  taken  without  oath  or  signature. 

This  motion  was  refused  by  order  of  the  Court  below,  and 
the  order  affirmed  upon  appeal. 
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On  the  22nd  of  December,  1827,  the  Appellant, 
by  the  style  of  "  His  Catholic  Majesty  Ferdinand 
the  Seventh,  King  of  Spain  and  the  Indies,  now 
residing  at  his  palace  of  the  Escurial,  near  Madrid^ 
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1&S3. 

THE  KINO  or 
STAIN 
9. 


in  the  kingdom  of  Spain/'  filed  his  original  bill  of 
complaint  in  the  Court  of  Chancery  in  England, 
against  the  Respondents,  and  against  one  Don 
Justo  Jos6  de  Machado.  That  bill  stated  two 
public  treaties,  the  one  bearing  date  the  30th  day 
of  May,  1814,  and  the  other  the  20th  day  of  No- 
vember, 1815,  between  the  governments  of  France, 
Russia,  Austria,  Prussia,  and  England,  and  to  which 
the  government  of  Spain  was  an  acquiescing  party, 
whereby  (among  other  things)  the  French  govern- 
ment undertook  to  indemnify  (in  manner  therein 
mentioned)  the  subjects  of  Spain,  in  respect  of  the 
losses  sustained  by  them  in  consequence  of  the  in- 
vasion of  the  Spanish  territories  by  the  French 
government  in  the  year  1808. 

The  bill  further  stated  divers  other  treaties  and 
conventions,  in  consequence  of  which  large  sums 
of  money  had  been  paid  into  the  hands  of  Machado 
as  an  agent  of  the  King  of  Spain,  to  be  applied  to 
the  purposes  stipulated  and  provided  in  the  treaties 
and  conventions,  and  that  a  considerable  part  of 
the  funds  had  been  transferred  by  Machado  to  the 
Respondents,  and  then  remained  in  their  hands. 

The  prayer  of  the  bill  was,  that  an  account  might 
be  taken,  under  the  direction  of  the  Court  of  Chan- 
cery, of  all  the  sums  of  money  which  had  been 
paid  to  or  deposited  with  the  Respondents  by  Don 
Justo  de  Machado,  and  of  the  funds  brought  over 
by  him  to  this  country,  and  that  the  amount 
thereof  might  be  ascertained  and  paid  over  by  the 
Respondents  to  the  Appellant  or  his  agents,  &c. 

Process  to  appear  to  and  answer  the  bill  was 
prayed  against  the  Respondents,  and  against  Don 
Justo  de  Machado,  when  he  should  come  within 
the  jurisdiction  of  the  court. 
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The  Respondents  appeared  to  the  bill,'  and  on  the 
81  St  of  January,  1828,  filed  ageneral  demurrer ;  and 
for  cause  of  demurrer,  showed  that  the  Appellant 
had  not  by  his  bill  made  such  a  case  as  entitled  him 
in  a  court  of  equity  to  any  relief  against  the  Re* 
spondents;  that  the  Appellant  had  not  made 
Achilles  de  Pereira  a  party  to  the  bill,  nor  prayed 
process  against  him,  neither  had  the  Appellant  made 
paities  to  the  bill,  nor  prayed  process  against  any 
or  all  of  the  persons,  who,  according  to  the  state- 
ments in  the  bill  contained,  had  been  or  were  en- 
titled to  claim  a  beneficial  interest  in  the  monies  in 
the  bill  mentioned. 

The  demurrer  was  argued  on  the  22nd  day  of 
March,  1828,  before  the  Lord  Chancellor,  and 
by  his  order  overruled. 

The  Respondents  thereupon  appealed  from  the 
order  to  the  House  of  Lords. 

The  appeal*  was  heard  on  the  18th  day  of  June, 
1818,  and  was  dismissed  without  costs. 

On  the  3d  of  July,  1828,  the  Respondents  filed 
their  cross  bill,  in  the  Court  of  Chancery,  against  the 
Appellant  and  Don  Justo  de  Machado.  The  cross 
bill,  after  setting  forth  the  material  allegations,  and 
the  prayer  of  the  original  bill,  contained  the  follow- 
ing statements  and  charges :  — 

That  many  of  the  allegations  in  respect  of  which 
these  Respondents  were  made  parties  to  the  said 
original  bill  were  not  according  to  the  truth,  and 
that  the  Appellant,  his  said  Catholic  Majesty, 
had  in  his  power,  and  in  the  power  of  his  agents, 
servants,  and  ministers,  and  other  persons  acting  in 
his  behalf,  various  papers,  writings,  documents,  and 
statements,  by  which,  if  produced,  it  would  appear 

*  See  the  Report,  ant>f  vol.  ii.  p.  31. 
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less.      that  many  or  some  of  the  allegations  in  the  said  bill 
'■*'^^"*^     were  not  according  to  the  truth,  and  by  which 

JBE  MHO  or  1  /»  1  .  11 

srAiM       also  the  truth  of  many  other  circumstances  would 
HULLxxT.      appear,  whereby  it  would  be  shewn  that  the  Ap- 
pellant had  no  title  to  relief  against  the  Respond- 
ents, or  either  of  them,  in  that  court,  in  respect 
of  any  of  the  matters  in  the  bill  mentioned. 

That  the  Respondents  had  lately  discovered, 
and  the  fact  was,  that  on  or  before  the  SOth  of 
May,  1814,  divers  French  authorities,  and  persons 
acting  on  behalf  of  the  French  government,  en- 
tered,  for  valuable  consideration,  into  contracts  and 
other  legal  obligations,  whereby  the  said  govern- 
ment became  bound  to  pay  certain  sums  to  various 
individuals,  subjects  of  Spain;  and  that,  by  the 
treaties,  herein-before  mentioned,  to  which  the  Bling 
of  Great  Britain  and  Ireland  was  a  party,  the  go- 
vernment of  France  contracted  with,  and  became 
bound  to  the  King  of  England,  to  satisfy  the  said 
debts ;  and  for  that  purpose  it  was  stipulated,  by 
the  last-mentioned  treaties,  that  a  fund  should  be 
provided,  which  was  to  be  invested  in  the  names 
of  commissioners  to  be  appointed  as  therein  men- 
tioned ;  and  that  no  power  over  the  said  fund  was 
given  to  the  King  of  Spain,  nor  could  any  part  of 
the  said  fund,  consistent  with  the  said  treaties,  be 
placed  at  his  disposition  or  under  his  controul ;  and 
that  the  fund  provided  for  the  payment  of  the  said 
claims  was  to  consist  of  certain  rentes  inscribed  on 
the  great  book  of  the  public  debt  of  France,  in  the 
name  of  commissioners,  which  rentes  were  to 
remain  in  specie  till  the  particular  claims  which 
were  to  be  satisfied  thereout  were  ascertained,  and 
the  said  rentes  were,  at  the  option  of  creditors 
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whose  claims  were  allowed,  either  to  be  transferred       18SS. 
to  them  in  specie,  or  to  be  sold  for  the  payment  of 
the  sums  ascertained  to  be  due  to  them,  and  not 
otherwise,  or  at  any  other  time. 

That  if  the  secret  treaty  in  the  original  bill 
mentioned  as  bearing  date  in  March,  1818,  was 
concluded  between  the  King  of  France  and  the 
King  of  Spain,  special  instructions  were  given  by 
said  last-mentioned  kings  to  keep  the  said  treaty 
secret  from  the   ministers  of  the  different  allied 
powers,    and   particularly  from   the   ministers  of 
Great  Britain,  and  from  the  Duke  of  Wellington, 
who  would  not  have  acceded  to  such  public  treaty 
had  they  been  aware  of  the  private  treaty  or  con- 
vention ;  and  that  Respondents  had  also  lately  dis- 
covered, and  the    fact   was,   that  after  the   said 
months  of  March  and  April,  1818,  three  commis- 
sioners who  held  their  sittings  at  Paris,  and  who 
were  duly  authorised  to  liquidate  and  allow  claims 
of  Spanish  subjects,  creditors  of  France,  under  the 
aforesaid  treaties,  did  liquidate  and  allow  divers  of 
such  claims  to  a  very  great  amount;    and  that 
some   of  the  said  claims  so  allowed,   as  well  as 
others  of  the  said  claims,  as  being  acknowledged 
rights   under  the  said  treaties,   had  been  openly 
bought  and  sold,  with  the  privity  and  knowledge 
both  of  the  King  of  Spain  and  the  King  of  France, 
and  their  respective  agents;    and  that  by   such 
sales  and  transfers  many  of  the  said  claims  became 
and  then  were  the  property  of  French  and  British 
subjects,  and  that  his  Catholic  Majesty,  and  his 
agents  and  ministers  duly  authorized,  had  acknow- 
ledged and  recognized  divers  of  such  claims,  and 
admitted  that  the  persons  to  whom  they  had  been 
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1833.  SO  transferred  were  entided  to  receive  payment  of 
the  sums,  which  had  been  or  which  should  be 
awarded  in  respect  of  such  claims. 

That  before  the  1st  of  January,  1820,  his  said 
Catholic  Majesty  issued  a  decree,  by  which  lie 
placed  the  850,000  francs  of  rentes  mentioned  in 
the  public  treaty  of  April,  1818,  at  the  disposition 
of  the  minister  of  war,  for  the  expenses  of  a  certain 
expedition  then  preparing  against  certain  provinces 
or  states  of  South  America,  and  he  unduly  got  pos- 
session of  considerably  more  than  15,000,000  francs 
of  that  money,  and  actually  expended  great  part  of 
the  same  in  fitting  out  vessels  of  war  for  other 
similar  purposes. 

That  his  said  Catholic  Majesty,  having  hitherto 
misapplied  every  portion  of  the  said  trust  funds  of 
which  he  had  been  able  to  obtain  possession,  was 
not  entitled  to  the  assistance  of  that  court  in  order 
to  give  him  possession  of  any  other  part  of  the 
funds  which  might  have  arisen  under  or  been  pro- 
vided for  the  purposes  of  the  therein-aforesaid 
treaties;  the  more  especially  as  he  intended  and 
admitted  that  he  intended  to  apply  the  monies  in 
the  said  original  bill,  alleged  to  have  been  paid  to 
or  deposited  with  the  Respondents,  as  well  as  all 
the  funds  alleged  therein  to  have  been  received 
by  Don  Justo  de  Machado,  to  the  general  pur- 
poses of  his  government;  and  as  evidence  to  shew 
that  his  Catholic  Majesty  was  not  entitled  to  have 
the  possession  of  any  part  of  the  said  monies,  and 
ought  not  to  have  the  assistance  of  that  court  for 
that  purpose. 

That,  in  consequence  of  the  misapplication  of 
the  funds,  divers  persons  whose  claims  ought  to 
have  been  satisfied  out  of  the  funds  so  provided  as 
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therein  aforesaid  for  the  discharge  of  the  debts  so 
due  as  therein  aforesaid  to  Spanish  subjects,  and 
particularly  divers  French  subjects  who  had  become 
owners  of  those  claims  by  purchase,  made  applica- 
tion to  the  French  government  on  the  subject,  in- 
sisting that  under  the  treaties  the  said  funds  ought 
not  to  be  placed  at  the  disposition  of  his  Ca- 
tholic  Majesty,  and  that  thereupon  the  French 
government  placed  the  residue  of  the  funds  pro- 
vided as  aforesaid  by  the  said  treaties  under  seques- 
tration; and  that  his  said  Catholic  Majesty  then 
entered  into  a  negociation  with  the  individuals  at 
whose  instance,  and  to  protect  whose  rights  the 
funds  had  been  so  placed  under  sequestration,  and 
it  was  finally  agreed  between  the  said  individuals 
and  his  said  Catholic  Majesty  that  they  should 
receive  an  immediate  payment  of  twenty  per  cent 
on  their  respective  claims,  in  consideration  of  their 
interposing  no  obstacle  to  his  obtaining  possession 
of  the  residue  of  the  first  moiety  of  the  said 
1,850,000  francs  de  rente,  and  that  he  should  in  no 
way  interfere  with  the  aforesaid  other  moiety 
thereof. 

That  accordingly,  about  1,600,000  francs,  part 
of  the  said  residue,  were  paid  over  to  one  Mr. 
Perrier,  who  was  himself  a  purchaser  of  claims  on 
behalf  of  himself  and  other  individuals,  at  whose 
instance  the  sequestration  was  imposed,  and  the 
remainder  thereof,  amounting  to  about  1,300,000 
francs,  came  into  the  hands  of  his  said  Catholic 
Majesty,  and  was  employed  by  him  in  the  same 
manner  as  the  funds  therein-before  mentioned  to 
have  been  misapplied  by  him. 

That  subsequently  to  April  1822,  his  said 
Catholic  Majesty  improperly  obtained  possession 
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of  four-twelflhs  of  the  said  overplus  of  rentes  in 
the  original  bill  mentioned,  the  whole  of  whidi 
was  misapplied  by  him  as  aforesaid,  nor  was  any 
part  thereof  applied  to  the  discharge  of  the  de- 
mands  of  any  of  the  persons  entitled  under  the 
treaties. 

As  additional  evidence  of  the  matters  therein- 
before mentioned,  the  cross  bill  charged  that  the 
Respondents  had  lately  discovered,  and  that  the 
fact  was,  that  in  the  latter  end  of  1823,  and  in  the 
first  four  months  of  the  year  1824,  divers  docu- 
ments were  written,  signed,  and  published,  by  or 
by  the  authority  of  his  said  Catholic  Majesty,  in 
which  it  was  declared  by  him  and  by  the  Spanish 
government,  that  the  funds  which  had  been  pro- 
vided  under   the    treaties,    and  particularly  the 
overplus  of  rentes   which   was  alleged    to   have 
then  stood  in  the   name   of  Don  Justo  de  Ma- 
chado,    did  not  belong  to   him   nor  to   the   said 
govemtnent,  and  that  neither  he  nor  the  said  go- 
vernment had  any  right  to  dispose  of  the  same, 
but  the  same  was  solely  the  property  of  private 
individuals  ;  and  in  particular,  that  in  1823,  official 
despatches  were  written  by  M.  San  Miguel,  M. 
Florez  Estrada,  and  other  ministers  or  agents  of 
his   CathoUc   Majesty,  to  M.  de  Chateaubriand, 
and  to  other  persons,  agents,  or  ministers  of  his 
most  Christian  Majesty,  in  which  the  Spanish  mi- 
nisters or  agents  insisted  that  the  said  rentes  being 
private  property  in  the  strict  sense  of  the  word,  it 
would  be  contrary  to  the  law  of  nations  for  France 
to  interfere  with  the  disposition  of  them,  or  to  place 
them  under  sequestration  in  consequence  of  the 
hostile  or  doubtful  state  of  relations  then  existing 
between  the  governments  of  France  and  Spain, 
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and  that  it  was  only  in  consequence  of  such  repre-  1833. 
sentations,  and  from  regarding  the  said  rentes  as 
private  property,  that  the  government  of  France 
abstained  from  confiscating  them  in  1823 ;  but  the 
French  government,  having  reason  to  believe  that 
his  Catholic  Majesty  intended  to  misapply  the 
said  funds,  did  not  mean  to  permit  the  said  rentes 
to  be  withdrawn  from  their  controul,  and  that  they 
did  not  consent  to  the  sale  thereof,  but  that  by  the 
direction  and  with  the  privity  of  his  Catholic 
Majesty,  means  were  found  to  sell  the  said  rentes^ 
and  to  withdraw  the  same  from  the  controul  of  the 
government  of  France,  without  the  consent  or 
approbation  of  the  king  or  government  of  that 
country. 

As  additional  evidence  thereof,  the  cross  bill 
stated,  that  notwithstanding  that  the  said  funds 
were  wholly  the  property  of  private  individuals, 
his  Catholic  Majesty  and  the  assembly  of  the 
Cortes,  then  convened,  according  to  the  constitu- 
tion of  the  kingdom  of  Spain,  did  duly  enact,  that 
certain  rentes  and  inscriptions,  and  the  produce 
thereof,  including  the  rentes  in  the  original  bill 
mentioned,  and  the  produce  thereof,  should  be 
applied  to  the  exigencies  of  the  executive  govern- 
ment, and  that  thereupon  his  Catholic  Majesty 
and  the  said  government  of  Spain,  by  the  proper 
functionaries  and  ministers  thereof,  and  in  parti- 
cular by  the  finance  minister  of  the  said  nation  and 
the  treasurer-general  thereof,  did  assign  the  whole 
of  the  said  rentes  and  the  produce  thereof  to  divers 
persons  unknown  to  the  Respondents,  by  drawing 
bills  of  exchange  against  the  said  rentes^  or  by  other 
means,  whereby,  if  there  was  at  any  time  any  right 
or  power  to  deal  with  or  dispose  of  the  said  funds, 
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in  his  Catholic  Majesty  or  in  the  Spanish  govern- 
menty  such  right  or  power  was  totally  lost  and 
extinguished. 

That  in  consequence  of  some  of  the  matters 
therein-before  mentioned,  and  of  other  matters,  the 
Appellant  had  never  had,  or,  if  he  ever  had,  he 
had  not  then,  any  right  or  interest  to  or  in  any 
monies  which  had  been  provided  by  France  under 
all  or  any  of  the  treaties  therein-before  mentioned, 
or  any  title  to  claim  the  possession  thereof  from 
these  Respondents,  or  from  any  other  person. 

That  by  the  laws  of  Spain,  the  monies  in  the 
original  bill  mentioned  did  not  belong  to  bis 
Catholic  Majesty,  nor  was  he  entitled  to  sue  for 
the  same;  and  that  so  it  would  appear,  if  his 
Catholic  Majesty  would  set  forth  in  words  and 
%ures  the  law  of  Spain  by  which  he  claimed  to 
have  any  interest  in  the  said  monies,  or  any  right 
to  sue  for  the  same,  and  when  such  law  was  mad^ 
and  by  whom,  and  by  what  authority,  and  for  what 
purpose. 

That  various  dispatches,  communications,  and 
orders,  both  in  writing  and  otherwise,  had  been 
transmitted  by  or  by  the  orders  and  with  the 
privity  of  his  Catholic  Majesty,  and  more  espe- 
cially by  the  council  of  his  Catholic  Majesty,  to 
Justo  de  Machado,  in  which  it  was  admitted  or 
stated  that  his  Catholic  Majesty  had  no  right  or 
interest  or  title  in  or  to  any  monies  in  the  posses- 
sion of  Justo  de  Machado,  or  to  the  possession 
thereof;  and  so  it  would  appear,  if  all  communi- 
cations, orders,  or  dispatches,  made  or  sent  to 
Justo  de  Machado,  by  or  by  the  orders  of,  or  with 
the  privity  of  his  Catholic  Majesty,  or  of  any  of 
his  ministers  or  council,  were  set  forth. 
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That  Count  Alcudia  and  Count  Ofalia,  and  one 
Escudero,  were  agents,  duly  authorized  to  act 
for  his  Catholic  Majesty ;  and  that  they,  as  such 
agents,  were  authorized  to  make,  and  did  make,  to 
divers  persons  in  London,  statements  with  respect 
to  the  monies  claimed  by  the  original  bill,  as 
being  in  the  possession  of  the  Respondents,  and 
to  the  matters  in  the  original  bill  mentioned, 
wliereby  it  appeared,  as  the  fact  was,  that  many 
of  the  allegations  in  the  original  bill  contained 
were  contrary  to  truth,  and  by  which  it  also 
appeared,  that  if  his  Catholic  Majesty  ever  had 
any  interest  in,  or  title  to,  the  monies  in  his  bill 
mentioned,  or  any  part  thereof^  he  had  wholly 
parted  (and  so,  in  fact,  he  had)  with  such  interest 
and  right ;  and  the  said  monies  then  by  certain 
agreements  entered  into  by  his  Catholic  Ma- 
jesty, or  with  his  authority,  did,  as  against  his 
Catholic  Majesty  and  all  persons  claiming  under 
him,  belong  exclusively  to  certain  persons  having 
claims  under  a  certain  convention  concluded  in 
May  1823,  by  which  his  Catholic  Majesty  be- 
came bound  to  make  payment  and  full  compen- 
sation to  all  British  subjects  for  property  or  vessels 
belonging  to  them,  which  had  been  detained,  cap- 
tured,  or  seized,  by  Spanish  vessels  or  Spanish 
authorities,  at  any  time  after  the  4th  of  July,  1808, 
down  to  the  date  of  the  said  convention ;  and  in 
particular,  that  a  great  part  of  the  said  monies  did 
belong  to  the  Respondents,  for  that  the  said  Spanish 
government  seized,  or  caused  to  be  seized,  subse- 
quently to  the  4th  of  July,  1808,  two  ships,  called 
the  Scorpion  and  the  Vulture,  with  their  cargoes, 
which  belonged  to  these  Respondents;  and  that 
the  same  were  sold  by  the  authority  of  the  King  of 

VOL.  VII.  B  B 


1833. 


TBK  XING  OF 

SPAIK 

V. 

HULLVR. 


S70  CASES   IN   THE    HOUSE   OF   LORDS 

18S3.  Spain ;  and  that  the  whole  of  the  proceeds  thereof, 
TH^n^iiXr  ^wiounting  to  upwards  of  one  million  of  Spanish 
**^i«  dollars,  were  paid  into  the  royal  treasury,  and  ap> 
MvtMt.  plied  to  the  use  of  bis  said  Catholic  Majesty,  and 
that  these  Respondents  had  a  good  and  valid 
claim  against  his  said  Catholic  Majesty,  to  the 
amount  of  more  than  200,000/.,  which  they  were 
prevented  from  enforcing  against  him  merely  by 
his  royal  character ;  but  that  they  were  entitled, 
under  the  aforesaid  convention,  to  have  the  same 
paid  by  his  said  Catholic  Majesty,  or  out  of  any 
monies  belonging  to  him,  or  in  or  to  which  he  had 
any  right,  interest,  or  title,  which  might  at  any 
time  come  into  the  hands  of  the  Respondents, 
or  under  the  controul  of  the  British  government, 
or  any  British  court  of  justice. 

That  the  Appellant,  or  some  agent  or  agents 
acting  by  his  authority,  did,  in  his  name,  agree 
with  an  agent  duly  authorized  by  powers  of  at- 
torney from  the  Respondents,  and  certain  other 
British  subjects,  to  pay  a  large  sum  in  satisfaction 
of  the  debt  so  due  from  him  to  the  Respondents, 
and  similar  debts  owing  by  him  to  the  said  British 
subjects,  which  sum  the  Appellant  had  not  hitherto 
paid. 

That  the  British  subjects,  having  such  just  claims, 
are  very  numerous,  but  their  names  are  unknown 
to  Respondents ;  and  that  the  sums  which  they  are 
entitied  to  receive  or  recover  from  or  against  his 
said  Catholic  Majesty,  and  which  his  said  Catholic 
Majesty,  both  by  contract  with  them  and  their 
agents  respectively,  and  by  virtue  of  the  said  con- 
vention, had  agreed  to  discharge,  and  particularly 
the  sums  owing  by  him  as  aforesaid  to  the  Re^ 
spondents,  were  very  great,  as  would  appear  if  his 
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said  Catholic  Majesty  would  set  forth  the  names  of      1833. 
all  the  British  subjects  having  claims  under  the   thTTi'I^p 
said  last-mentioned  convention,  and  the  amounts     .  «"'^''' 
v^hich  they  claimed  respectively,   and  the  sums      HutL«T. 
which  they  were  respectively  entitied  to  receive 
from  his  said  Catholic  Majesty  or  from  the  govern- 
ment  of  Spain,  and  a  schedule  of  all  papers,  docu- 
ments, writings,  and  entries,  then  or  at  any  time 
theretofore  in  the  possession  of  his  said  Catholic 
Majesty,  or  of  any  of  his  agents,   ministers,   or 
servants,   relating   to  the  property  of  these  Re- 
spondents so  seized  as  aforesaid,  or  the  seizure  or 
detention  thereof,  or  the  sale  thereof,  or  the  appli- 
cation of  the  proceeds  thereof,  or  the  said  con- 
vention  or  the  agreement  with  his  said  Catholic 
Majesty  so  made  with  the  agent  of  the  Respond- 
ents to  satisfy  their  said  demand. 

That  upon  a  full  discovery  of  the  matters  therein- 
before mentioned,  it  would  appear  that  his  said 
Catholic  Majesty  had  no  just  cause  of  suit  against 
the  Respondents,  even  if  it  should  turn  out  that 
any  part  of  the  proceeds  of  the  rentes  in  the 
original  bill  mentioned  had  passed  through  the 
hands  of  the  Respondents;  and  the  Respondents 
requested  him  to  desist  from  such  suit,  and  to  come 
to  an  account  with  them,  and  to  pay  to  them  the 
large  sums  which  he  owed  to  them,  and  which  he 
had  contracted  to  pay  to  them ;  but  that  his  said 
Catholic  Majesty  refused  to  comply  with  their  re- 
quest, trusting  that  the  Respondents  would  not 
be  able  to  establish  by  evidence  the  facts  in  the 
said  cross  bill  mentioned,  the  more  especially  as, 
in  consequence  of  the  absolute  power  of  the  said 
Appellant,  these  Respondents  were  unable  and 
would  not  be  allowed  to  examine  witnesses  as  to 
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any  of  the  matters  in  the  original  bill  mentioned, 
or  connected  therewith,  in  any  part  of  his  do- 
minions, though  the  witnesses  by  whose  evidence 
alone  the  truth  of  many  of  the  said  matters  would 
be  established  were  resident  within  his  dominions. 
The  Respondents  by  their  cross  bill  further 
charged,  that  there  was  a  special  necessity  that  his 
said  Catholic  Majesty  should  be  compelled  to  an- 
swer upon  oath  all  the  matters  therein-before  men- 
tionedy  inasmuch  as  the  same  were  material  to  their 
defence  in  the  original  suit,  and  to  produce  all 
writings,  papers,  and  documents  in  any  way  re- 
lating to  any  of  the  matters  therein  mentioned, 
which  then  were  in  the  possession  of  him  or  of  any 
of  his  agents,  ministers,  or  servants.  The  bill  then 
stated  a  pretence  on  the  part  of  his  Catholic  Ma- 
jesty,  tiiat  he  had  no  personal  knowledge  of  any  of 
the  matters  therein-before  mentioned,  and,  there- 
fore, that  he  could  give  no  discovery  with  respect 
to  them  or  any  of  them,  and  that  the  said  matters 
were  only  within  the  knowledge  of  certain  of  his 
agents,  ministers,  and  servants,  of  which  agents, 
ministers,  and  servants,  the  Respondents  shewed 
that  they  were  unable  to  procure  the  evidence,  by 
reason  of  the  absolute  power  of  his  said  Catholic 
Majesty  :  and  the  Respondents  by  their  cross  bill 
farther  charged,  that  his  Catholic  Majesty  had 
knowledge,  remembrance,  information,  or  belief, 
with  respect  to  all  or  many  of  the  matters  therein- 
before mentioned,  and  had  in  his  possession, 
custody,  or  power,  the  papers,  documents,  and 
writings  therein  mentioned,  and  that  he  had  the 
means  of  full  and  perfect  knowledge  as  to  the  same 
within  his  power,  and  that  he  was  bound  to  use 
such  means  in  order  to  give  the  Respondents  the 
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aforesaid  discovery  ;  and  that  he  ought  to  enquire  1833.  , 
of  those  who  were  or  had  been  his  agents,  minis-  „Tihnoo 
ters,  or  servants,  and  particularly  of  such  of  them  ^i-^" 
as  were  therein  named,  as  to  the  matters  therein  auLLm. 
mentioned,  and  as  to  the  writings,  papers,  and  do- 
cuments therein  mentioned,  and  that  he  ought  to 
read  and  peruse  the  said  writings,  papers,  and 
documents,  in  order  that  he  might  by  his  answer 
discover  the  purport  thereof:  and  the  Respondents 
thereby  charged,  that  it  was  altogether  untrue, 
and  that  his  said  Catholic  Majesty  knew  and  must 
admit  it  to  be  untrue,  that  the  Respondents  well 
knew  or  suspected,  or  had  good  reason  to  know  or 
suspect,  that  any  monies  paid  to  or  deposited  with 
them  were  actually  part  of  the  proceeds  of  the 
funds  received  by  the  said  Justo  de  Machado, 
by  virtue  of  the  convention  of  the  SOth  of  April, 
in  the  original  bill  mentioned,  or  actually  be- 
longed in  any  manner  to  the  Spanish  government, 
and  were  not  the  proper  monies  of  the  persons  by 
whom  such  monies,  if  paid  to  or  deposited  with 
them,  were  so  paid  and  deposited :  and  the  Re- 
spondents thereby  further  charged,  that  orders  had 
been  given  to  the  boards  in  the  original  bill  men- 
tioned, or  to  some  of  the  members  thereof,  to 
liquidate  and  allow  some  very  small  demands,  but 
not  to  allow  any  large  demands,  and  that  such 
orders  had  been  given  by  or  with  the  privity  of 
his  Catholic  Majesty,  with  a  view  to  the  names  of 
the  persons  whose  small  claims  should  have  been 
so  allowed,  so  as  to  assist  him  in  getting  possession 
of  and  misapplying  the  monies  in  his  said  original 
bill  mentioned,  and  that  he  had  caused  other 
means  to  be  taken  to  prevent  any  except  small 
and  almost  nominal    claims  from  being  allowed ; 
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and  that  his  said  Catholic  Majesty  threatened  and 
intended  to  proceed  at  law  against  these  Respond- 
ents in  respect  of  the  matters  in  the  said  original 
bill  mentioned,  and  particularly  to  bring  an  action 
against  these  Respondents  in  his  Majesty's  Court 
of  King's  Bench,  for  the  sum  of  which  he  claims 
an  account  by  his  said  original  bill,  and  that  he 
had  also  confederated  with  the  said  Don  Justo  de 
Machado,  to  serve  the  purpose  of  his  said  Catholic 
Majesty,  and  intended  to  bring  in  his  0¥m  name 
actions  for  the  recovery  of  the  said  monies. 

That  his  said  Catholic  Majesty,  and  also  the  said 
Justo  de  Machado,  ought  to  be  restrained  from 
commencing  or  prosecuting  any  such  action. 

That  his  said  Catholic  Majesty  had  not  any 
claim  or  pretence  of  claim  against  the  Respond- 
ents, except  in  respect  of  alleged  transactions  and 
relations  subsisting  between  the  said  Don  Justo 
de  Machado  and  his  said  Catholic  Majesty ;  but 
the  Respondents  showed,  that  even  if  his  said 
Catholic  Majesty  ever  had  any  such  claim  against 
the  said  Don  Justo  de  Machado,  or  through  him 
against  the  Respondents,  yet  his  said  Catholic 
Majesty  had  already  satisfied  his  said  demand ;  for 
the  Respondents  charged  that  the  said  Don  Justo 
de  Machado  was  possessed  of  or  entitled  to  con- 
siderable property  in  Spain,  and  that  lately  he  be- 
came, by  reason  of  the  death  of  his  mother  and 
other  relations,  entitled  to  additional  property  to  a 
large  amount,  and  that  his  said  Catholic  Majesty 
had  seized,  confiscated,  and  applied  to  his  own 
use  the  whole  or  the  greater  part  of  the  said 
property,  alleging  as  an  excuse  or  reason  for  so 
doing,  that  the  said  Don  Justo  de  Machado  with- 
held  from  the  said  Appellant  monies  belonging  to 
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him  the  said  Appellant;  and  by  that  means  his       1833. 
said  Catholic  Majesty  had  satisfied  the  demands    ^^^„ 
which  he  had  or  claimed  to  have  against  the  said        »^" 
Don  Justo  de  Machado,  or  through  him  against      hollkt. 
the   Respondents;    and  by  their  said  cross  bill 
they  submitted  that  the  said  Appellant  was  en- 
titled to   no  relief  against  the   Respondents,   in 
respect  of  any  transactions  between  him  and  the 
said  Don  Justo  de  Machado,  or  between  them  and 
the  said  Don  Justo  de  Machado,  or  if  he  should 
be  deemed  entitled  to  any  relief,  that  he  must  ac- 
count and  give  credit  for  the  whole  value  of  the 
property  so  by  him  seized  or  confiscated,  and  of  all 
tlie  goods  of  the  said  Don  Justo  de  Machado, 
which  at  any  time  had  come  into  the  hands  of  his 
agents,  or  of  any  agent  or  ofiicer  of  the  Spanish 
government. 

They  further  charged,  that  the  Appellant  was 
indebted  to  the  said  Don  Justo  de  Machado  in 
various  sums  of  money. 

That  the  Respondents,  without  the  discovery 
thereby  prayed,  could  not  set  forth  with  accuracy, 
or  support  the  claims  which  they  had  on  the 
monies  in  the  said  original  bill  mentioned,  or  on 
any  other  monies  belonging  to  his  said  Catholic 
Majesty. 

That  his  said  Catholic  Majesty  had  had  various 
communications  relating  to  all  or  some  of  the  mat- 
ters therein  mentioned  respectively,  made  to  him 
by,  and  by  him  to,  divers  persons,  of  the  names  re- 
spectively of  Saez  Aguado,  Villa  Hermaso,  Re- 
cacha  Colomarde,  Balbon  Longa,  Uriarte  Heredia, 
Ofaha  Alcudia,  San  Miguel,  and  Florez  Estrada ; 
and  that  divers  writings  touching  the  said  matters, 
or  some  of  them,  had  with  his  privity,  or  by  his 

B  B  4 


■t 


V 


Sjti  CAS£S    IN    THE   HOUSE   OF    LORDS 

18S3.       order,  and  on  his  behalf,  been  sent  and  received 

TH^wiirlr    t^  ^^  ^y  ^-he  said    persons  respectively,    or  had 

si^AiH        been  sent  by  the  said  persons  to  him,  and  that  the 

BULLRi.      true  purport  and  effect  of  all  the  communications 

therein-before  mentioned  should  be  set  forth,  and 

that  all  the  said  papers  should  be  produced. 

That  his  said  Catholic  Majesty  alleged,  that  the 
said  Don  Justo  de  Machado  had,  and  in  fact  the 
said  Don  Justo  de  Machado  claimed,  some  interest 
in  the  said  matters,  and  a  great  or  some  part  of  the 
monies  in  the  said  original  bill  mentioned  belonged 
to  him,  and  had  been  admitted  by  his  said  Catho- 
lic Majesty  to  belong  absolutely  to  him. 

That  his  said  Catholic  Majesty  had  then,  or 
lately,  or  at  some  time  had  in  his  possession,  cus- 
tody, or  power,  or  in  the  possession,  custody,  or 
power  of  his  agents,  ministers,  or  sei'vants,  or  some 
of  them,  divers  books  of  account  or  book  of  ac- 
count, cash  books  or  cash  book,  memorandum 
books  or  memorandum  book,  diaries  or  diary,  jour- 
nals  or  journal,  letter  books  or  letter  book,  and 
other  books,  deed  or  deeds,  agreements  or  agree- 
ment,, copies  or  copy  of  agreement,  despatches  or 
despatch,  copies  of  despatches  or  of  despatch,  or- 
ders or  order,  decrees  or  decree,  minutes  or  minute, 
copies  or  copy  of  orders  or  copy  of  order,  copies 
of  decrees  or  copy  of  decree,  notices  of  claims 
or  notice  of  claim,  memoranda  or  memoran- 
dum, entries  or  entry,  and  particularly  entries 
relating  to  the  capture  and  seizure  of  vessels, 
letters  or  letter,  copies  of  letters  or  copy  of 
letter,  abstract  or  abstracts,  extracts  or  extract, 
copies  or  copy,  and  other  papers  and  writings,  re- 
lating to  or  shewing  the  truth  of  all  or  some  of  the 
matters  therein-before  mentioned,   which  his  said 
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Catholic  Majesty  refused  to  produce,  tliough  his       1833. 
said  Catholic  Majesty  well  knew,  as  the  fact  was,      ^-">^"*^ 

*f  *f  '  '        THl  KINO  or 

that  without  the  production  of  the  said  papers,  s'^iii 
and  the  discovery  of  all  the  matters  by  the  said 
cross  bill  enquired  after,  the  Respondents  could  not 
have  justice  in  the  said  original  suit;  the  more 
especially  as  his  said  Catholic  Majesty  intended 
to  amend  his  said  original  bill,  and  materially  to 
alter  the  case  stated  in  it,  which  these  Respondents 
submitted  he  ought  not  to  be  allowed  to  do  till 
he  should  have  fully  answered  their  said  cross  bill, 
the  discovery  thereby  prayed  being  such,  as,  be- 
sides being  essential  to  these  Respondents'  defence 
to  the  said  original  bill,  would  shew  the  untruth  of 
the  allegations  which  the  said  Appellant  intended 
to  introduce  by  amendment  into  his  said  original 
bill. 

The  prayer  of  the  cross  bill  was,  that  the 
Appellant  might  be  ordered  to  make  to  the  Re- 
spondents the  discovery  thereby  sought,  and  that 
it  might  be  declared  that  the  Appellant  was  not 
entitled  as  against  the  Respondents  to  any  ac- 
count of  the  monies  in  his  said  original  bill  men- 
tioned, or  of  any  other  monies  being  part  of  the 
proceeds  of  the  rentes  in  the  said  original  bill  men- 
tioned, but  that  if  any  account  should  be  directed 
of  the  said  monies,  then  that  an  account  might  be 
taken  of  what  was  due  to  the  Respondents,  or  to 
the  said  Don  Justo  de  Machado,  in  respect  of  the 
transactions  and  matters  therein-before  mentioned ; 
and  that  his  said  Catholic  Majesty  might  in  such 
account  be  charged  with  all  monies  and  property 
belonging  to  the  Respondents,  or  the  said  Don 
Justo  de  Machado,  which  had  been  seized,  detained, 
or  confiscated  by  or  by  the  orders  of  his  said  Ca- 
tholic  Majesty,  or  the  Spanish  government,  or  the 
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agents  and  officers  of  the  Spanish  government ;  and 
that  his  said  Catholic  Msgesty  might  be  ordered 
to  pay  to  the  Respondents  what  should  be  found 
due  to  them,  and  that  they  might  have  the  benefit 
of  the  whole  which  should  be  found  due  from  his 
said  Catholic  Majesty  by  way  of  set-o£^  or  in  the 
nature  of  a  set^ofl^  or  counter  claim  against  his 
said  Catholic  Majesty ;  and  that  his  said  Catholic 
Majesty  and  his  agents  might  be  restrained  from 
commencing  any  action  at  law  against  the  Respon* 
dents,  or  either  of  them,  in  respect  of  any  of  the 
matters  in  the  said  original  bill,  or  therein  men- 
tioned ;  and  that  his  said  Catholic  Majesty  might 
also  be  restrained  from  proceeding  in  the  said  ori- 
ginal suit  until  he  should  have  granted  a  full  disco- 
very of  all  the  matters  of  which  a  discovery  was 
thereby  prayed,  and  of  all  the  writings,  papers,  and 
documents  therein  mentioned,  and  for  further 
relief. 

On  the  11th  of  July,  18S8,  the  Respondents  put 
in  to  the  Appellant's  original  bill  an  answer,  which 
was  to  the  same  effect  as  the  cross  bill. 

On  the  30th  of  July,  1829,  the  Appellant  ap- 
peared  to  the  cross  bill.  On  the  30th  of  Januaiy, 
1830,  the  Appellant  obtained  an  order  of  course  to 
amend. 

On  the  4th  of  February,  1830,  the  Respondents 
moved  to  discharge  this  order  for  irregularity,  on 
the  ground  that  it  had  not  been  obtained  within 
six  weeks  after  the  answer  of  the  only  persons 
who  were  effectually  made  defendants  was  to  be 
deemed  sufficient.  The  Vice-Chancellor  discharged 
the  order  as  irregular.  But  as  it  afterwards  ap- 
peared that  the  Defendants  had  accepted  the  20s, 
costs,  this  was  held  a  waiver  of  the  irregularity 
of  the  order  to  amend,  and  on  that  ground  the 
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Vice-Chancellor  discharged  the  order  of  the  4th       I8ds. 
of  February.  „t^o. 

By  the  amended  bill  Achilles  de  Pereira  was        »»^« 
made  a  co-defendant.  On  the  13th  of  March,  1830,      hullbr. 
the  Respondents  appeared  to  the  amended  bill. 

On  the  9th  of  May  an  order  was  made  upon 
motion  in  both  causes,  that  the  Respondents 
should  have  a  month's  time  to  plead,  answer,  or 
demur  to  the  Appellant's  amended  bill,  after  the 
Appellant  should  have  answered  the  cross  bill  of 
the  Respondents.  This  order  was  drawn  up  as  on 
the  8th  of  May,  1830,  and  was  affirmed  by  the 
Lord  Chancellor,  on  appeal,  by  order  dated  the 
6th  of  July,  1830. 

On  the  15th  of  January,  1831,  notice  was  served 
on  the  clerk  in  Court  of  the  Respondents,  that 
on  the  20th  of  January  the  Court  would  be  moved, 
before  the  Lord  Chancellor,  on  behalf  of  the  Ap- 
pellant,  that  Don  Juan  Escudero,  residing  at 
No.  30.  Weymouth  Street,  Portland  Place,  in  the 
county  of  Middlesex,  might  be  permitted,  on  the 
behalf  and  in  the  name  of  his  Majesty  the  Appel- 
lant,  to  put  in  an  answer  to  the  Respondents'  cross 
bill ;  his  Catholic  Majesty  thereby  undertaking 
that  the  answer  so  to  be  put  in,  and  all  proceed- 
ings in  the  said  causes  consequent  upon  it,  should 
be  as  valid  and  effectual  for  the  purposes  of  the 
said  causes,  in  such  manner  as  the  Court  should 
direct,  as  if  such  answer  had  been  put  in  person- 
ally by  his  Majesty  in  the  ordinary  course ;  or 
that  the  Court  would  be  pleased,  under  the  pecu- 
liar circumstances  of  the  case,  to  accept  the  an- 
swer of  his  Majesty,  without  oath  or  signature ; 
or  to  make  such  other  order  therein  as  to  the  Court 
might  seem  fit. 
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In  support  of  this  application  an  affidavit  was,  on 
the  18th  of  January,  1830,  filed  by  Juan  Escudero. 
He  thereby  stated,  among  other  things : — 

That  he  was  a  native  of  Spain,  and  one  of  the 
liege  subjects  of  his  Catholic  Majesty  the  King  of 
Spain ;  and  was  a  secretary  honorary  to  his  Ma- 
jesty ;  and  that  he  had  been  duly  appointed  by 
his  said  Catholic  Majesty,  and  by  the  board  in 
the  pleadings  of  the  first  above-mentioned  cause, 
called  the  Board  of  Examination  and  Liquida- 
tion of  Claims,  commissioner  in  this  country  for 
the  purpose  of  recovering  payment  of  the  proceeds 
of  the  indemnity  funds  in  the  pleadings  in  those 
causes  mentioned  from  the  above-named  Defend- 
ants, in  the  first  above-mentioned  suit,  and  the 
other  persons,  in  whose  possession  the  same  then 
were,  and  for  the  purpose  of  finally  adjusting, 
arranging,  and  settling  all  accounts,  and  other 
matters  then  in  dispute,  relative  to  said  funds; 
and  that  deponent  then  was,  and  had  been  ever 
since  the  month  of  March,  1827,  actually  engaged 
in  the  duties  of  his  said  office. 

That  he  was,  and  had,  ever  since  the  year  1824, 
by  appointment  of  his  Catholic  Majesty,  been 
secretary  to  the  board  in  the  pleadings  in  those 
causes  named,  called  the  Board  of  Examination 
and  Liquidation  ;  and  that  in  the  month  of  March, 
1827,  deponent  and  Don  Mateo  de  la  Sema  were, 
by  a  power  of  attorney,  duly  executed,  jointly  and 
severally  appointed  the  attorneys  and  attorney 
of  his  said  Catholic  Majesty,  and  the  said  board, 
in  this  country,  for  the  purpose  of  recovering  the 
said  indemnity  funds  from  the  present  holders 
thereof,  and  finally  adjusting  and  settling  all  ac- 
counts relative  thereto. 
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That  the  said  Don  Mateo  de  la  Serna  then  was,       1833. 
and  had,  ever  since  the  month  of  March,  1829,    ^^^or 
been  resident  in  Madrid,  where  he  held  a  situation        «'^*'* 
of  high  trust  and  confidence  under  his  said  Catholic      huli.itt. 
Majesty,  in  consequence  whereof  deponent  had, 
ever  since  the  said  month  of  March,  1829,  alone 
acted  under  the  said  power  of  attorney. 

That  he,  deponent,  had  then  intrusted  to  his 
charge  the  sole  superintendence,  conduct,  and 
management  in  this  country,  of  the  proceedings 
in  the  above  causes  on  behalf  of  his  said  Majesty, 
as  such  commissioner,  agent,  or  attorney  of  his 
Catholic  Majesty  and  the  said  board  as  aforesaid, 
and  that  he  is  in  constant  communication  with  the 
ministers  of  his  said  Catholic  Majesty,  and  with 
the  said  board,  relative  to  the  matters  in  these 
causes  as  such  commissioner,  agent,  or  attorney  as 
aforesaid. 

That  when  the  answer  of  the  Respondents  was 
put  in  to  the  original  bill  of  complaint  of  His  Ca- 
tholic Majesty  in  the  first  above-mentioned  suit, 
he  laid  the  same  before  counsel  to  advise  thereon, 
and  the  further  proceedings  to  be  taken  in  that 
suit,  on  behalf  of  his  Catholic  Majesty,  and  that 
deponent  was  advised  by  counsel,  that  in  conse- 
quence of  the  statements  contained  in  the  answer, 
and  the  manner  in  which  the  Defendants  had  at- 
tempted to  shape  their  defence,  and  thereby  elude 
the  claims  of  his  said  Cathohc  Majesty  in  that  suit, 
it  would  be  necessary  to  make  several  material 
alterations  and  amendments  in  the  said  bill,  and 
to  introduce  therein  several  new  facts,  with  a  view 
to  meet  the  defence  set  up  by  the  said  answer,  and 
to  obtain  a  further  discovery  from  the  Respond- 
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HULLiTT.  to  amend  the  said  bill,  to  institute  various  enqui- 
ries, both  in  France  and  Spain,  on  behalf  of  his 
Catholic  Majesty,  in  order  to  procure  further  in- 
formation  relative  to  the  matters  in  issue  in  that 
cause,  and  which  was  done  accordingly  ;  and  that, 
owing  to  the  great  length  and  importance  of  the 
said  amendments,  and  the  many  enquiries  so  pre- 
viously instituted,  both  in  France  and  Spain,  as 
aforesaid,  for  the  purpose  of  obtaining  further  and 
more  accurate  information  as  to  the  real  facts  and 
merits  of  this  case,  the  said  amended  bill  was  not 
finally  settled  until  the  month  of  January. 

That  he  believed  that  his  Catholic  Majesty  had 
personally  little  or  no  knowledge  of  the  matters  in 
the  said  cross  bill,  inasmuch  as  the  transactions 
stated  in  the  said  bill  referred  to  acts  done  by  the 
government  of  Spain,  and  not  to  acts  done  by  his 
Catholic  Majesty  personally,  and  in  his  individual 
character. 

That,  believing  it  would  be  impossible  to  pro- 
cure an  answer  to  the  said  cross  bill  from  his  Ca- 
tholic Majesty  personally,  (inasmuch  as  deponent 
conceived  it  would  be,  and  he  had  been  instruct- 
ed by  authority  that  it  would  be,  considered  both 
by  his  Majesty  and  the  Spanish  government  be- 
neath the  rank  and  dignity  of  his  Catholic  Ma- 
jesty, as  a  sovereign  prince,  to  put  in  an  answer 
personally  and  upon  oath  in  this  court,  or  in 
any  of  the  courts  or  tribunals  of  this  or  any  other 
country,)  he,  the  deponent,  in  consequence  of 
an  order  made  by  the  Lord  Chancellor  as  therein- 
before mentioned,  had  a  consultation  with  counsel 
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to  receive  their  opinion  as  to  what  course,  under       1833. 
all  circumstances,  it  would  be  expedient  for  his 
Majesty  to  pursue,  in  order  to  overcome  the  dif- 
ficulties which  had  been  thus  interposed  to  the      hullitt. 
further  prosecution  of  the  said  first  above-mentioned 
suit. 

The  deponent  then,  after  mentioning  the  ad- 
vice given  by  counsel,  stated  that  his  Catholic 
Majesty  had  authorized  him  to  make  the  applica- 
tion which  was  then  pending,  to  put  in  an  answer 
in  his  Majesty's  name,  and  to  consent  that  all 
proceedings  consequent  thereupon  should  be  as 
binding  as  if  an  answer  had  been  filed  in  the  usual 
form.  Then,  after  stating  his  own  belief  or  opi- 
nion as  to  some  matters,  he  concluded  by  stating, 
that  he  believed  that  no  discovery  or  information 
which  his  Catholic  Majesty  personally  could  give 
to  the  matters  contained  in  the  said  cross  bill  would 
be  of  any  benefit  to  the  Respondents  in  their  said 
suit,  and  that,  from  the  knowledge  he  the  said 
deponent  possessed  as  to  the  several  matters  con- 
tained in  the  said  cross  bill,  he  the  said  deponent 
had  no  doubt  whatever  but  that  he  could  give  a 
full  answer  and  discovery  unto  all  the  matters 
therein  contained. 

This  motion  was  argued  before  the  Lord  Chan- 
cellor, on  the  4th  day  of  March,  1831.  On  the 
10th  of  September,  1831,  a  notice  was  served  on 
the  Respondents  that  the  Lord  Chancellor  would 
be  moved  on  behalf  of  his  Catholic  Majesty,  the 
King  of  Spain,  that  the  order  of  the  Vice-Chan- 
cellor,  made  in  the  said  causes,  on  the  8th  day  of 
May,  1830,  might  be  discharged,  and  also  that,  at 
the  same  time,  the  motion  then  pending  for  taking 
the  answer  of  his  Catholic  Majesty  the  King  of 
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Spain  by  deputation,  would  be  further  heard  by 
his  Lordship. 

On  the  15th  of  November,  1831,  Thomas 
Browning,  the  soHcitor  of  the  Appellant,  filed  an 
affidavit,  charging  collusion  between  the  Respond- 
ents  and  one  Mendizabal,  in  a  suit  Mendizahal  v. 
MachadOj  for  the  purpose  of  preventing  the  funds 
in  question  being  brought  into  court 

On  the  17th  of  November,  1831,  the  Respond- 
ents filed  seven  exceptions  to  this  affidavit  for 
impertinence ;  complaining,  by  the  first  exception, 
that  the  whole  affidavit  was  impertinent ;  and  by 
the  other  six  exceptions,  that,  at  least,  certain  parts 
of  it,  respectively  specified  in  the  several  excep- 
tions, were  impertinent.  The  exceptions  were 
referred  to  Master  Trower,  who,  on  the  28th  of 
November,  1831,  certified  that  the  whole  of  the 
affidavit  was  impertinent.  To  this  report  the  Ap- 
pellant filed  exceptions  on  the  9th  of  February, 
1832,  which  by  order  were  disallowed. 

On  the  l6th  and  17th  days  of  April,  1832,  the 
motions,  of  which  the  notices  bore  date  respectively 
the  13th  of  January  and  10th  of  September,  1831, 
were  brought  on  by  the  counsel  for  the  Appellant. 
On  the  14th  of  May,  1832,  an  order  was  made  on 
the  said  motions,  by  which  it  was  declared  that  the 
Lord  Chancellor  did  not  think  fit  to  make  any 
order  upon  the  said  notices  of  motion,  and  did 
not  think  fit  to  give  any  costs  of  the  said  motions 
to  either  of  the  parties. 

His  Lordship  at  the  same  time  ordered  that  tlie 
Appellant  should  pay  to  these  Respondents  the 
costs  of  the  exceptions  to  the  Master's  report, 
which  had  been  reserved  when  the  exceptions  were 
disallowed;  and  an  order,  dated  the  14th  of  May, 
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1832,  was  then  drawn  up,  disallowing  the  excep-       1833. 
tions  with   costs,   and  directing  payment  of  the    ^J^^^^ 
deposit  to  the  Respondents  in  part  of  their  costs.        *^^^^ 

The  King  of  Spain  presented  his  appeal  in  these  huliitt. 
causes,  and  by  his  appeal  prayed  that  the  order  of 
the  Vice-Chancellor,  bearing  date  the  8th  of  May, 
1830;  the  order  of  the  Lord  Chancellor,  bearing 
date  the  6th  day  of  July,  1830;  the  report  of  Mas- 
ter Trower,  bearing  date  the  28th  of  November, 
1831 ;  the  order  of  the  Court  of  Chancery,  bearing 
date  the  15th  of  March,  1832;  and,  the  several 
orders  of  the  Lord  Chancellor,  bearing  date  the 
14th  day  of  May,  1832,  might  be  reversed. 

For  the  Appellant,  The  Attorney-General  and 
Sir  Charles  Wethereli. 

The  Appellant,  in  this  case,  sued  as  a  sovereign 
prince.  His  right  to  do  so  was  questioned  by  a 
demurrer  to  his  bill — his  right  to  sue  in  that  cha- 
racter was  established  by  original  decree  and  upon 
appeal.  This  device  having  failed,  the  Defendants 
have  now  resorted  to  a  new  scheme  by  filing  a 
cross  bill,  and  requiring  from  the  Plaintiff  an  an- 
swer upon  oath,  as  if  it  were  a  case  of  ordinary 
practice.  But  no  precedent  is  to  be  found  of  a 
foreign  potentate  having  answered  upon  oath. 
The  case  has  never  arisen,  and  the  practice  is 
now  upon  the  first  instance  to  be  settled.  In  the 
absence  of  authority,  resort  must  be  had  to  ana- 
logy! which  is  furnished  by  the  cases  of  peers, 
infants,  lunatics,  persons  in  a  state  of  imbecility, 
and  corporations.  If  a  peer  is  sued,  the  plaintiff 
must  be  content  with  an  answer  upon  honour.  In 
all  the  other  instances,  the  answer  is  put  in  by 
some  person  on  behalf  of  the  defendant.  In  the 
case  of  a  corporation,  the  answer  is  commonly  by 

VOL.  vir.  c  c 
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the  secretary  or  clerk.  That  is  the  nearest  analogy 
to  this  case.  A  sovereign  cannot  answer  upon 
oathi  and  it  is  fit  that  he  should  answer  by  deputy. 

The  Lord  Chancellor.  —  It  may  be  fit  that  the 
law  should  be  so:  but  if  the  Court  of  Chancery 
should  so  order,  would  it  not  be  making  a  new 
law,  and  usurping  the  authority  of  the  legis- 
lature ? 

For  the  Appellant.  —  The  Court  has  inherent 
power  to  establish  such  a  rule  as  a  matter  of 
practice;  otherwise  it  would  be  in  vain  that  parties 
are  permitted  to  sue  as  sovereigns,  since  their 
remedy  might  always  be  defeated  by  the  device 
of  a  pretended  cross  bill,  to  which  the  original 
defendant  knows  they  could  not  answer  upon 
oath. 

The  Lord  Chancellor.-^ On  the  other  hand^ 
in  a  meritorious  case,  an  individual  might  have 
to  contend  with  a  sovereign  prince  at  fearful 
odds. 

For  the  Appellant.  —  It  is  a  question  of  prac- 
tice, not  of  law.  It  is  the  first  case  of  a  bill 
filed  against  a  sovereign  prince.  The  Court  has 
to  establish  a  rule.  If  the  ordinary  rule  of  an 
oath  is  required  from  the  sovereign  himself,  the 
ends  of  justice  will  be  defeated.  He  ought,  by 
some  practice  now  to  be  established,  to  be  en- 
abled to  answer,  if  an  answer  to  sucli  a  bill  is 
requisite.  This  pretended  cross  bill  is  filed  just 
before  the  answer  to  the  original  bill.  That 
answer  suggests  that  Pereira  is  a  necessary  party, 
for  the  very  purpose  of  creating  tlie  necessity  to 
amend  the  original  bill.  But,  in  truth,  this  is  not 
a  cross  bill  which  must  be  confined  to  the  same 
subject  matter,  and  be  filed  against  the  same  par- 
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ties*  The  original  bill  was  by  a  sovereign,  a  foreign 
corporation  sole.  It  was  decided  upon  the  de- 
murrer that  it  was  the  bill  of  the  King  of  Spain, 
and  not  of  an  individual.  The  cross  bill  treats 
him  as  an  individual,  not  as  a  sovereign. 

Lord  Plunkett.  —  That  objection  should  have 
been  urged  by  way  of  demurrer  to  the  bill. 

The  Lord  Chancellor.  —  In  the  discussion  of 
the  case  upon  the  former  appeal,  it  seems  to 
have  been  taken  for  granted  by  the  House,  that 
the  King  of  Spain,  suing  in  the  courts  of  Eng- 
land, must  be  subject  to  the  practice  of  the  courts 
like  any  other  individual.  The  Lord  Chancellor 
says*,  <*If  a  sovereign  appears  as  a  plainti£^ 
•*  the  Court  can  impose  any  terms :  you  have 
**  him  in  your  power :  you  may  file  a  cross  bill, 
"  and  then  you  have  him  completely  under 
"  your  control  and  jurisdiction/'  Lord  Redesdale, 
in  giving  judgment,  makes  no  observation  to  im- 
peach that  dictum  of  the  Lord  Chancellor,  and  he 
was  familiarly  versed  in  these  questions,  as  appears 
by  cases  in  print. 

For  the  Appellant.  —  This  pretended  cross  bill 
raises  a  new  case  upon  a  question  of  lien,  in 
respect  of  captures  of  British  ships.  Neither 
the  person  nor  the  subject-matter  is  the  same 
as  in  the  original  bill.  This  is  not  a  cross  bill 
in  substance  or  form,  and  if  it  is  defective 
merely  in  form,  the  House,  in  such  a  case,  will 
hold  the  parties  strictly  to  form.  A  demurrer  is 
prevented  by  a  few  words  thrown  in  for  the  pur^ 
pose,  and  advantage  may  be  taken  of  the  defect 


isss. 

TBI  KIMO  or 

SPAIN 

II. 

HOLLSn. 


*  2Bligh,  N.  S.57- 

c  c  2 


THS  KING  or 


388  CASES    IN    THE    HOUSE    OF  LORDS 

183S.  without  demurrer.  But,  admitting  for  argument 
that  it  is  a  cross  bill,  the  rule  of  practice,  which 
8PAIK  requires  an  answer  upon  oath,  is  the  creature  of 
the  Court,  and  may  be  moulded  to  meet  the  pur- 
poses of  justice.  Why  does  a  peer  answer  upon 
honour?  There  is  no  statute  upon  the  subject 
It  is  the  mere  practice  and  courtesy  of  the  Court 
The  law  of  nations  requires  that  the  same  practice 
of  courtesy  should  be  extended  to  foreign  sove- 
reigns. As  there  is  no  practice,  the  King  of  Spain 
might  be  treated  as  a  corporation,  and  put  in  his 
answer  by  deputy. 

The  Lord  Chancellor.  —  Can  you  give  any  in- 
stance of  a  foreign  corporation  aggregate,  or 
domestic  corporation  sole,  being  permitted  to 
answer  without  oath?  This  is  the  case  of  a 
foreign  corporation  sole. 

For  the  Appellants.  —  It  is  a  case  of  anomaly. 
The  rule  and  practice  to  be  applied  to  it  must 
be  new.  A  commoner  becoming  a  peer  is  not 
required  to  answer  upon  oath,  and  in  the  case 
of  foreigners  not  being  Christians,  an  oath  in  the 
form  required  from  English  subjects^  is  not  ex- 
acted, even  where  they  are  produced  as  witnesses. 
Oaths  have  not  been  required  from  Quakers, 
Moravians,  and  Hindoos.* 

The  Lord  Chancellor.  —  The  courts  determine 
what  shalJ  be  considered  as  an  oath.  They  do  not 
dispense  with  the  obligation  of  an  oath  or  so- 
lemnity binding  upon  the  conscience,  but  they 
determine  what  the  form  shall  be  to  have  that 


*  Sec  Aclieson    r.    Everett,    Cowpcr,  389.       Stra.  1104. 
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effect,  as  in  Omichund  v.  Barker.*     Would  the       1833. 
King  of  Spain  submit  to  any  ceremonial  equiva-    ,„^ri^^^^. 
lent  to  an  oath  ?  •'•^»^' 

For  the  Appellant — According  to  international      hullitt. 
law,  a  sovereign  cannot  take  an  oath.     Who  is  to 
administer  it  ? 

By  the  House.  —  Where  is  it  decided  that  a 
sovereign  cannot  take  an  oath?  The  King  of 
England  takes  a  coronation  oath. 

For  the  Appellant.  —  This  is  a  question  of 
practice,  and  the  Court  may  provide  for  the 
difficulty,  as  they  did  in  cases  of  imbecility, 
by  appointing  a  substitute  to  answer,  control- 
ling their  own  practice.  The  law  as  to  fines 
and  recoveries  is  the  mere  practice  of  the 
Common  Pleas.  The  order  of  1640  was  made 
upon  this  principle.  The  cases  where  answers 
have  been  put  in  without  oath,  are  numerous.^ 
We  propose  to  give  answer  to  the  enquiries  of  the 
cross  bill,  by  a  person  better  acquainted  with  the 
matters  of  enquiry  than  the  King  of  Spain.  His 
oath  will  be  of  no  service  to  the  Respondents,  to 
enable  them  to  answer  the  original  bill. 

The  Lord  Chancellor.  —  A  case  may  be  sup- 
posed of  facts,  as  to  which  discovery  is  sought 
by  the  bill,  and  which  might  rest  in  the  sole 
knowledge  of  the  King  of  Spain. 

For  the  Appellant  —  That  objection  would 
apply  to  some  of  the  other  cases,  where  the  oath 
is  not  required  from  the  Defendant.  The  dis- 
closure may  be  made  more  effectually  by  his 
substitute,  as  to  all  the  discovery  required.  So 
it  is  sworn  in  the  affidavit  filed.     If  the  House, 

*  1  Atk.  21.  t  y^c  Red.  Treat.  103. 
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1833.       having    permitted    the    King  of   Spain    to    sue 
•r^T^i^or    ^^  agent  here,  to  recover  funds  in  his  hands,  will 

SPAIN        not  permit  him  to  answer  in  the  only  mode  within 
HULLKrr.      his  power,  and  according  to  the  analogy  of  similar 
cases,  he  will  be  deprived  of  his  right,  and  there  is 
a  defect  of  justice. 

For  the  Respondents,  Sir  Edward  Sugden  and 
Mr.  RmselL 

The  bill  in  this  case  was  amended  by  a  trick  of 
practice.  The  Respondents  had  inadvertently  ac- 
cepted costs,  and  under  the  authority  of  Tarleton 
V.  Dyer  *,  the  Lord  Chancellor  felt  himself  bound 
to  confirm  the  order  for  amendment.  But  for  this 
trick  the  Appellants  could  never  have  had  any  an- 
swer to  any  other  than  the  original  biU.  It  is 
argued  that  this  is  not  a  cross  bill ;  but  any  bill 
which  converts  the  defendant's  case  into  a  bill 
agiEunst  the  plaintiff  is  a  cross  bill*  and  it  may  seek 
relief  as  well  as  discovery.  The  obligation  to  an- 
swer it  does  not  depend  on  the  matter  of  the  bill. 
If  it  contains  no  equity,  and  is  not  a  cross  bill,  it 
should  seem  the  subject  of  demurrer.  It  is  too 
late  now  to  raise  a  question  before  the  hearing 
whether  the  bill  can  be  sustained.  The  question 
now  is,  whether  the  cross  bill  must  be  answered 
according  to  the  practice  of  the  court,  not  whether 
relief  can  be  had  upon  the  original  or  the  cross 
bill.  It  is  supposed  that  the  King  of  Spain  cannot 
take  an  oath.  In  his  own  dominions  and  before 
his  own  tribunals  there  is  no  person  who  can  ad- 
minister an  oath  to  him  :  but  if  the  King  of  Spain 
makes  himself  a  suitor  before  a  foreign  tribunal, 
he  submits  himself  to  the  laws  of  the  foreign 
country  in  which  he  becomes  a  suitor,  and  must 

•  1  Russ.  &  Mjlne,  1.  d-86. 
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do  justice  as  he  receives  it,  in  the  character  of  a 
suitor.  The  law  of  nations  is  foreign  to  the  ques- 
tion :  no  authority  from  that  code  is  producible 
upon  the  subject.  How  will  the  King  of  Spain  be 
degraded  by  doing  the  justice  which  he  demands? 
The  rule  with  respect  to  foreign  sovereigns  is  laid 
down  in  Colvm*s  case  *  .-    "  If 

comes  into  a  country,  he 

must  sue  and  be  sued  by  the  name  of  a  king.'* 
If  he  is  not  perfectly  described  in  the  bill,  it  is  the 
subject  of  demurrer.  There  may  be  rights  which 
are  not  the  subject  of  suit,  but  of  treaty.  In  the 
case  of  the  Colombian  Government  v.  Rothschild  f^ 
the  Vice-Chan cellor  asked  who  the  Colombian 
government  were,  and  how  they  were  to  be  subject 
to  the  condition  of  ordinary  defendants  ?  This  pro- 
ceeded on  the  principle  for  which  we  now  contend, 
that  they  might  be  subject  to  a  cross  bill ;  and  the 
demurrer  was  allowed,  because  they  were  not  so 
described  that  process  in  case  of  a  cross  bill  could 
be  served  upon  them. 

If  a  foreign  sovereign  sues,  he  must  so  describe 
himself  that  a  cross  bill  may  be  filed  against  him. 
This  appears  from  what  is  said  by  the  Lord  Chan- 
cellor in  the  former  appeal  in  this  case.t  The 
case  of  ambassadors  is  not  in  point. 

Lord  Wynjbrd.  —  An  ambassador  is  exempt  by 
a  special  law.  But  if  an  ambassador  volunteers  to 
be  a  suitor,  the  defendant  in  the  suit  ought  not  to 
be  deprived  of  his  powers  of  defence. 

For  the  Respondent.  —  The  cases  put  do  not 
bear  upon  the  question.  The  King  of  Spain  is  not 
in  a  state  of  imbecility,  nor  under  the  incapacity 
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of  infancy  or  coverture.  He  is  not  a  corporation 
aggregate,  and  has  not  the  privilege  of  a  peer. 
He  is  not  within  the  analogy  of  the  cases,  nor  does 
he  fall  within  the  principle. 

As  to  the  order  of  1640,  it  has  never  been  en- 
forced. The  practice  arises  out  of  another  order, 
that  the  masters  should  not  swear,  &c. 

In  the  case  of  a  corporation  aggregate,  the  Court 
does  not  point  out  who  is  to  be  the  party ;  but  the 
plaintiff  makes  the  officer  a  party  who  has  the  cus- 
tody of  the  documents. 


In  the  course  of  the  argument  the  following  ob- 
servations were  made. 

Lord  JVynford.  -^  There  was  a  case  in  which  a 
reference  was  made  to  the  twelve  Judges,  in  which 
the  question  was,  whether  a  German  prince  could 
sue  in  the  courts  of  this  country  ?  and  it  was  held 
that  he  was  a  duke  by  courtesy  in  this  country. 

The  Lord 'Chancellor.-— A  foreign  sovereign  is 
not  sued  here  by  a  petition  of  right,  nor  does  he  sue 
by  his  attorney-general  or  government  officer,  but 
as  a  private  individual. 

Is  there  any  instance  in  which  a  Court  has  per- 
mitted  a  party  coming  to  sue  here  as  the  locus  con- 
tractus^  to  import  the  practice  or  mode  of  pro- 
ceeding of  a  foreign  court,  or  assert  the  privileges 
belonging  to  the  party  in  a  foreign  country.  There 
is  one  case  in  the  Common  Pleas  where  they  or- 
dered the  Duke  of  Fitzjames  to  be  discharged  on 
filing  common  bail.  But  Heath  J.  dissented,  and 
Lord  EUenborough  disapproved  of  the  decision. 
The  right  of  the  King  of  Spain  in  respect  of  pri- 
vilege in  the  courts  of  England,  is  not  greater 
than  that  of  any  of  his  subjects.     If  he  can  bring 
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his  privilege  with  him,  why  may  not  his  subjects  18S3. 

also  ?     One  objects  to  answer  upon  oath  ;  another  ^^^  ^j^^  ^^ 

may  object  to  a  trial  by  a  jury  of  tradesmen.     But  ''^"^ 

if  the  king  is  recognized  in  the  character  of  a  inai««. 
suitor,  must  he  not  be  content  with  the  common 
fare  of  the  court. 


At  the  conclusion  of  the  argument.  Lord  Plun- 
kett  moved  that  the  judgment  might  be  affirmed, 
observing  only,  that  as  there  had  been  three  deci- 
sions, by  the  highest  authorities  in  the  law,  upon 
the  questions  raised  in  the  appeal,  he  did  not  deem 
it  necessary  to  assign  any  reasons. 

The  Lord  Chancellor. — I  entertained  no  doubt 
upon  this  question  when  it  was  first  argued  before 
me  in  the  Court  of  Chancery,  and  further  consi- 
deration has  confirmed  my  original  opinion.  The 
more  the  question  is  discussed  the  more  clear  it 
appears.  The  King  of  Spain  sues  here  by  his 
title  of  sovereign,  and  so  he  must  be  sued,  if  at 
all.  But,  beyond  the  mere  name  of  sovereign,  it 
has  no  effect.  He  brings  with  him  no  privileges 
which  exempt  him  from  the  common  fare  of  other 
suitors.  The  practice  of  the  Court  is  part  of  the 
law  of  the  Court.  If  any  case  could  have  been 
produced,  shewing  that  the  Court  in  such  a  case 
had  deviated  from  their  practice,  I  might  have 
felt  bound  by  such  a  precedent,  as  a  law  of  prac- 
tice laid  down  for  my  guidance.  The  decision 
upon  the  former  appeal  did  not  dispose  of  this 
question ;  but  it  is  impossible  to  read  the  observ- 
ations of  the  Lord  Chancellor  and  Lord  Redes- 
dale  upon  the  former  appeal*,  without  being  con- 

*  Ante,  Vol.  II.  p.  47. 
VOL.  VII,  D  D 
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IM^.       vinced,  that,  if  this  question  had  been  submitte 
to  them,  they  would  have  disposed  of  it  in  t 
same  way  as  the   Court  below.     The  very  c 
now   under   discussion,    and   then    contemplate 
was  part  of  the  ground   on  which  Lord  Lyr^ 
hurst  disposed  of  that  appeal.    The  same  princi  j>  He 
of  decision  is  to  be  found  in  the  judgment  of  tl^xe 
Vice-Chancellor  in   the    case    of  the    Colombzci^n 
Government  v.  Rothschild.     I   am  authorized    t^y 
Lord  Wynford  to  state   that  he  concurs  in  thmis 
judgment. 

Judgment  afRrmed,  with  costs  not  exceeding  90€DL 
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ENGLAND. 

(court    of    CHANCERY,) 

William  Nicol,  the  Administrator! 

of  the  Goods,  Chattels,  and  Credits  Y  Appellant ; 
of  George  Nicol,  deceased    -    -  J 

Sir  Robert   Williams   Vaughan,  |  ^^^  ^^^^^^^ 
and  Others         -         -         -         -  J 

Under  a  decree  for  the  administration  of  assets,  N.  as  a  creditor, 
having  made  a  claim  upon  a  bond  for  12,000/. ;  upon  which 
issues  were  directed  to  be  tried  by  the  court,  whether  as  to 
any  and  what  part  the  bond  was  given  for  services,  or  as 
a  loan,  or  whether  it  was  a  bond  of  indemnity  as  to  10,000/., 
or  a  gift.     The  House  of  Lords,  on  appeal,  reversed  the 
order  directing  the  issues,  and  remitted  the  cause,  to  decide 
upon  the  facts  in  evidence  before  the  Court  below ;  where* 
upon  the  Court  declared  that  the  bond  as  to  10,000/.  was  a 
counter  security,  &c.    This  decree  having  been  reversed  on 
appeal,  an  order  was  made  in  the  Court  below,  on  petition 
of  parties  in  the  cause  interested  in  the  assets,  that  they 
might  be  at  liberty  to  file  a  bill  to  impeach  the  validity  of 
the  bond  as  a  gift.     Upon  appeal  against  this  order  it  was 
reversed,  chiefly  on  the  ground  that  the  parties  had  oppor- 
tunity to  raise  the  same  question  on  the  former  proceedings, 
which   they  had   neglected,   and  that  no  other  or  farther 
evidence  was  to  be  expected  than  that  which  was  already 
before  the  court. 


In  this  cause  there  had  been  two  preceding  ap- 
peals :  the  first  against  the  order  of  the  Master 
of  the  Rolls,  directing  issues  (reported  ante.  Vol. 

VOL.  VII.  E  E 


KCCOL 
VAUQUAN. 


mcoL 

TAUCBAX. 


396  CASES    IN    THE    HOUSE    OF    LORDS 

1834.  V,  p.  505.)  ;  the  second  against  the  decree  of  the 
Master  of  the  Roils,  declaring  the  bond  given  to 
»^  the  Appellant  by  the  Ladies  E.  and  M.  Ker,  to  the 
extent  of  10,000/.  (part  of  the  12,000/.  secured), 
was  intended  as  a  counter-security  for  the  engage- 
ment into  which  he  had  entered  as  surety  for 
them,  &c.     (Reported  antCj  Vol.  VI.  p.  104.) 

George  Nicol  had  taken  proceedings  in  the 
Court  of  Session  in  Scotland  against  the  Re- 
spondent, and  George,  Earl  of  Winchelsea  and 
Nottingham,  and  also  against  the  heirs  at  law 
of  Lady  Mary  Ker  and  Lady  Essex  Ker,  to 
obtain  payment  of  the  money  claimed  to  be  due 
to  him  in  respect  of  the  bond,  out  of  the  pro- 
duce of  the  real  estates  in  Scotland,  of  which 
Lady  Mary  Ker  and  Lady  Essex  Ker  had  died 
seised,  and  obtained  in  such  court  a  decree, 
&c. ;  but  by  an  order  of  the  Court  of  Session  in 
Scotland,  a  sum  of  money  was  set  apart,  and, 
under  decree  of  the  same  court,  had  been  de- 
posited and  remained  in  the  Royal  Bank  of  Scot- 
land, to  answer  and  pay,  and  as  a  security  for  the 
amount  of  the  principal  and  interest  claimed  by 
George  Nicol  in  his  lifetime,  and  by  William 
Nicol  since  his  decease,  on  the  bond  of  the  15th 
of  July,  1815,  ibr  12,000/. 

The  Respondent,  Sir  Robert  Williams  Vaughan, 
on  the  18th  of  December,  1832,  presented  his 
petition  to  the  Master  of  the  Rolls,  praying  that 
he  might  be  authorised  and  directed  to  institute  a 
suit  in  the  Court  of  Chancery,  for  the  purpose  of 
impeaching  the  validity  of  the  bond  for  12,000/., 
given  by  Lady  Essex  Ker  and  Lady  Mary  Ker,  to 
George  Nicol,  deceased;  and  that  the  sum  set 
apart  by  the  order  of  the  Court  of  Session,  to 
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cover  the  amount  due  thereon  for  principal,  in-  iss*. 
terest  and  costs,  might  remain  set  apart,  and  se- 
cured, to  abide  the  event  of  such  proposed  suit,  jj' 
and  that  in  the  meantime  William  Nicol  might  be 
restrained  by  the  order  and  injunction  of  the 
Court  from  receiving  the  sum  so  set  apart  and 
secured,  or  any  part  thereof. 

On  the  29th  of  January,  1833,  William  Nicol 
presented  his  petition  to  the  Master  of  the  Rolls, 
praying  that  it  might  be  referred  to  the  Master  to 
compute  what  was  due  to  him  for  interest  on  the 
bond  for  12,000/.  to  the  date  of  his  report,  to  be 
made  in  pursuance  of  that  application,  and  that 
the  same,  together  with  the  principal  sum  of 
12,000/.,  secured  by  the  bond,  might  be  paid  to 
him  by  the  Respondent,  Sir  Robert  Williams 
Vaughan,  or  otherwise  that  he  might  be  at  liberty 
to  take  such  proceedings  as  he  might  be  advised  for 
recovering  the  principal  monies,  and  interest  out 
of  the  monies  remaining  in  the  Royal  Bank  of 
Scotland.  And  that  it  might  be  referred  to  the 
Master  to  tax  his  costs  of  that  application  and  re- 
lating thereto,  and  that  the  same  might  be  paid 
to  him  by  the  Respondent,  Sir  Robert  Williams 
Vaughan ;  or  that  he  might  be  declared  entitled 
to  receive  the  same  out  of  the  monies  so  remaining 
in  the  Royal  Bank  of  Scotland,  or  to  take  such 
proceedings  for  the  recovery  thereof  as  he  might 
be  advised. 

The  two  petitions  came  on  to  be  heard  together 
before  the  Master  of  the  Rolls,  on  the  14th  of 
February,  1833,  when  his  Honour  ordered  on  both 
petitions  that  the  Respondent,  Sir  Robert  Williams 
Vaughan,  should  be  at  liberty  to  institute  a  suit  in 
the  Court  of  Chancery,  for  the  pui-pose  of  ques- 
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18S4.-  tioning  the  validity  of  the  bond  for  12,000Zr,  given 
by  the  Lady  Essex  Ker  and  Lady  Mary  Ker  to 
George  Nicol,  deceased,  taking  it  to  be  a  bond  in- 
tended as  a  bounty  or  gift  to  George  NicoL  And 
it  was  ordered  that  William  Nicol,  the  adminis- 
trator  of  George  Nicol,  be  restrained  by  the  order 
and  injunction  of  that  court,  from  receiving  the 
sum  set  apart  by  the  order  of  the  Court  of  Session 
in  Scotland,*  to  cover  the  amount  claimed  to  be 
due  on  the  bond,  for  principal  and  interest,  and 
costs.  And  it  was  ordered  that  the  petition  of 
William  Nicol  should  stand  over  in  the  meantime. 

Against  this  order  William  Nicol  appealed  to 
the  House  of  Lords. 

For  the  Appellant  — 

Under  the  order  of  the  Court  of  Chancery  of 
the  28th  of  April,  1827,  the  Master  was  at  liberty 
to  inquire  into  all  the  circumstances  relating  to  the 
bond  for  12,000/.,  and  the  Master  did  not  by  his 
report  made  in  pursuance  of  that  order  find,  nor 
did  any  of  the  parties  at  that  time  suggest,  that 
the  validity  of  the  bond  was  questionable  on  the 
ground  which  is  now  for  the  first  time  raised. 
The  tendency,  if  not  the  direct  effect,  of  the  order 
appealed  from,  is  to  impugn  the  orders  already 
made  by  the  House  of  Lords,  and  is  a  departure 
from  the  principle  of  all  the  former  proceedings 
relating  to  the  bond.  The  order  of  the  Court  of 
Chancery  of  the  28th  April,  1827,  whereby  it  was 
ordered  that  the  Master  should  be  at  liberty  to 
inquire  into  the  consideration  and  all  the  circum- 
stances relating  to  the  bond  for  12,000/.,  and  that 
George  Nicol  should  be  at  liberty  to  exhibit  inter- 
rogatories for  his  own  examination,  was  made  by 
consent  of  all  parties,  and  in  fact  could  not  have 
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been  made  except  by  consent.     The  object  of  this       1834. 

consent  order  was  to  enable  the  Court  to  decide 

the   question    in    dispute    respecting   the    bond,     ^  j'^ 

without  the  expense  and  delay  attendant  on  a  suit 

in  equity. 

The  order  of  the  Master  of  the  Rolls  of  tlie 
29th  of  June,  1829,  whereby  he  directed  that 
issues  should  be  tried  at  law  respecting  the  consi- 
deration of  the  bond,  was  appealed  from  by  the 
Appellant  upon  grounds  which  equally  apply  to 
the  present  case,  namely,  because  it  was  a  de- 
parture from  the  principle  of  the  consent  order  of 
the  28th  April,  1827,  and  was  moreover  unneces- 
sary, inasmuch  as  it  is*  not  pretended  that  there  is 
any  person  in  existence  who  can  give  additional 
evidence  respecting  the  bond.  The  House  of 
Lords,  on  that  appeal,  adopted  the  Appellant's 
views,  and  upon  that  principle,  by  an  order  of  the 
14th  October,  1831,  reversed  the  order  of  the 
Master  of  the  Rolls  directing  the  issues. 

The  order  now  appealed  from  is  open  to  the 
same  objections  (amongst  others)  which  prevailed 
against  the  order  of  the  29th  June,  1829,  and  can- 
not  be  right,  unless  the  order  of  the  House  of 
Lords,  reversing;  the  directions  for  the  issues,  was 
Avrong.  And  the  Appellant  cannot  but  feel  ag- 
grieved that  he  should  be  subject  to  the  ruinous 
charge  of  litigating,  in  a  new,  dilatoiy,  and  expen- 
sive form  of  proceeding,  a  question,  every  part  of 
which  was  fully  before  the  court  below.  The 
order  has  been  made  for  the  purpose  of  enabling 
the  Respondents  to  question  the  validity  of  the 
bond,  upon  grounds  which  are  now  open  to 
litigation. 

The  Respondents  originally  contended  before 
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I834i.       the  Master  that  the  bond  for  12,000/.  was  a  bond 
of  indemnity,  and  made  no  other  objection  to  it 
^l  _      The  Master,  by  his  report  of  the  2 1st  of  May, 
1828,  found  that  the  bond  was  not  a  bond  of  in- 

mnity,  but  was  a  voluntary  bond,  given  without 
consideration ;  and  the  order  of  the  House  of 
Lords  of  the  23d  of  July,  1832,  ordered  that  the 
Master's  said  report  of  the  21st  of  March,  1828, 
should  be  absolutely  confirmed.  That  point,  there- 
fore, is  now  concluded. 

A  second  and  different  objection  is  now  made  to 
the  bond.  It  is  now  said,  that,  admitting  the 
bond  to  be  voluntary,  it  is  impeachable  in  equity, 
on  account  of  the  relation'*  in  which  George  Nicol 
stood  to  the  Ladies  Ker.  Now,  in  the  interval 
between  the  order  of  the  House  of  Lords  of  the 
14th  of  October,  1831,  which  reversed  the  order 
of  the  Master  of  the  Rolls,  directing  the  issues, 
and  the  order  of  the  2Sd  of  July,  1832,  confirming 
the  Master's  finding  that  the  bond  was  a  voluntary 
bond,  the  Respondents  had  a  full  opportunity  of 
making  this  second  objection,  supposing  them  not 
to  have  been  even  at  that  time  precluded  from 
raising  it  by  the  previous  proceedings  before  the 
Master.  That  all  the  facts  were  then  before  the 
court  below  is  established  by  the  proceedings. 

The  Appellant's  petition,  which  was  presented 
atler  the  order  of  the  House  of  Lords  of  the  14th 
of  October,  1831,  was  confined  to  a  prayer  for  con- 
firming  the  Master's  report,  and  did  not  go  on  to 
pray  for  payment  of  the  money,  simply  because  it 
was  perfectly  known  to  all  parties  that  the  money 
was  in  Scotland,  awaiting  only  the  determination 
of  the  question  then  before  the  Court,  and  ready 
to  be  paid  to  the  Appellant  the  instant  that  ques- 
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tion  was  decided.  That  was  the  time  at  which  18S4. 
the  Respondents  might  have  presented  their  pe- 
tition to  the  Master  of  the  Rolls,  praying  that  if  ^^  » 
the  bond  were  held  to  be  voluntary  (as  your  Lord- 
ships have  since  determined  it  to  be)  their  second 
objection  to  the  bond  might  be  heard  and  deter- 
mined.  The  Respondents  did  not  think  proper  to 
take  that  course.  They  had,  in  fact,  at  all  times 
previously  relied  upon  a  single  and  different  ground 
of  defence. 

Where,  as  in  the  present  case,  a  party  relies 
upon  two  distinct  defences,  and  all  the  facts  neces- 
sary to  raise  and  to  enable  the  Court  to  determine 
both  grounds  of  defence  are  before  it,  such  party 
cannot  be  permitted  first  to  abandon  one  of  his 
defences,  and  carry  his  opponent  through  a  long 
and  expensive  course  of  litigation  confined  to  the 
other,  and  when  his  case  fails  him  upon  the  ground 
he  has  selected,  to  re-assume  the  defence  he  had 
abandoned,  and  in  effect  commence  an  entirely 
new  course  of  litigation.  The  ruinous  expense 
already  incurred  by  the  Appellant  in  litigating  the 
questions  in  the  case,  is  itself  a  consideration  deeply 
affecting  the  justice  of  the  case. 

For  the  Respondents, — 

The  bond  for  12,000/.  from  the  Ladies  Ker  to 
Mr.  Nicol,  appears  to  have  been  made  under  cir- 
cumstances  which  would  induce  a  Court  of  Equity 
to  set  it  aside,  upon  the  principles  which  are  uni- 
versally applied  to  gifts  to  persons  standing  in  a 
relation  of  trust  or  confidence  towards  the  donor. 

There  is,  at  all  events,  so  much  suspicion  as  to 
the  circumstances  under  which  the  gift  was  made, 
as  to  render  it  fit  that  further  investigation  should 
be  had. 

£  E    4 


403  CASES   IN   THE   HOUSE   OF   LOUXl^ 

1834-.  The  controversy  between   the  parties  hunerto 

has  been,  whether  the  bond  was  to  be  considered 
»•  a   voluntary   bond  or  a  bond  of  indemnity,  and 

until  it  was  established  not  to  be  a  bond  of  indem- 
nity, but  a  voluntary  bond,  it  would  have  been 
premature,  and,  in  fact,  impracticable,  to  discuss 
its  validity  considered  as  a  gifl. 
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For  the  Appellants,  Sir  Edward  Sugden  and 
Mr,  Tinney. 

For  the  Respondents,  Mr.  Pemberton  and 
Mr.  Hope. 


The  Lord  Chancellor. — In  October,  1831,  the 
House  reversed  an  order  of  his  Honour  directing 
three  issues  to  be  tried,  and  on  the  ground  that  the 
evidence  was  all  before  the  Court,  and  that  the  Court 
could  then  dispose  of  the  question,  whether  or  not 
the  bond  was  an  indemnity  or  counter-security. 
The  Master  of  the  Rolls  then  considered  that 
question,  and  came  to  the  conclusion  that  as  to 
10,000/.  the  bond  was  a  counter-security,  and  as 
to  2,000/.  it  was  a  voluntary  gift  in  remuneration 
of  services.  The  House  of  Lords,  in  July,  1832, 
reversed  the  declaration  as  to  the  counter-security, 
and  confirmed  the  Master's  report  absolutely, 
finding  that  the  whole  bond  was  voluntary,  and  a 
gift  and  bounty  from  the  obligors  to  the  obligee. 

After  this  decision  both  parties  petitioned ;  one 
(the  Respondents)  for  leave  to  institute  a  suit  to 
impeach  the  validity  of  the  bond  considered  as 
voluntary  and  a  gift,  and  for  an  injunction  to  re- 
strain the  Appellant  from  receiving  any  part  of  the 
money  set  apart  in  Scotland  for  the  payment  of  it; 
the  other  (the  Appellant),  for  computation  of  in- 
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terest  due  on  the  bond,    ^d  to  have  that,  with  the       1834. 
principal,  paid  out  of  the  Scotch  fund. 

On  both  petitions  the  order  appealed  from  was 
made.  It  gave  the  Respondents  the  leave  they 
asked  to  impeach  the  bouH  in  a  new  suit,  taking 
it  to  be  bounty  or  gift ;  and  it  ordered  the  Appel- 
lant's petition  to  stand  over,  in  the  meantime  re- 
straining him  from  receiving  the  money. 

That  the  Court  below  had  the  power  to  make 
this  order  there  cannot  be  an^  doubt ;  it  was  in 
the  discretion  of  the  Court,  but  a  discretion  to  be 
exercised  soundly ;  and  the  question  is,  whether 
or  not,  in  the  circumstances  of  the  case,  that  dis- 
cretion ought  to  have  been  exercised  as  to  granting 
the  leave — in  other  words,  whether  your  Lord- 
ships, having  before  you  the  case  which  was  before 
the  Court  below,  would  have  given  the  leave ;  and 
I  am  of  opinion  that  you  would  not,  and  ought 
not  to  have  given  it 

The  case  set  up  against  the  bond  for  the  first 
time  is,  that,  from  the  relation  subsisting  between 
the  parties,  a  Court  of  Equity  would  not  suffer 
the  obligee  to  take  advantage  of  the  obligor's 
bounty.  Now  this  case  might  have  been  made  in 
all  the  former  stages  of  the  long  litigation,  to  the 
end  of  which  it  may  be  hoped  that  we  are  now 
approaching. 

The  objection,  now  first  relied  on,  is  one  which 
was  open  to  the  Respondents  from  the  beginning ; 
and  it  would  have  decided  the  cause  in  their  favour, 
whether  the  rest  of  the  case  had  been  with  them  or 
against  them. 

They  then  relied  upon  the  different  ground  of 
which  the  decisions  of  this  house  has  deprived  them 
•^-that  the  bond  was  a  counter-security.     But  if 


NICOL 

V, 

VAUGHAK. 


404  CASES   IN    THE   HOUSE   OF   LORDS 

1834.       the  bond  was  good  for  nothing  as  a   gift,  they 

ought  to  have  urged  that  alternative,  and  said, 

»•  **  Whether  it  be  indemnity  or  bounty  makes  no 

"  difference ;  for  if  indemnity  —  cadit  questio  ;  and 

"  if  bounty,  it  cannot  be  supported  in  a  Court  of 

Equity,  regard  being  had  to  the  circumstances." 
A  party  cannot  be  allowed  to  bring  forward  bis 
case  piece-meal;  and,  after  exhausting  his  ad- 
versary with  litigation  on  one  ground,  to  drag  him 
through  a  second  course  of  proceeding  upon  an- 
other, of  which  he  might  at  first  have  availed 
himself. 

Then  was  there  anything  in  the  proceedings, 
whether  in  the  conduct  of  the  Appellants  or  in 
the  orders  of  the  Court,  which  misled  the  Respond- 
ents, and  prevented  them  from  taking  earlier  the 
objection  on  which  they  now  rest  their  case  ?  I 
am  very  clearly  of  opinion  that  the  more  the  whole 
proceedings  are  attended  to,  the  more  plainly  will 
it  appear  that  the  Respondents  have  no  such  mat- 
ter to  urge.  If  the  contention  had  always  been  on 
the  one  side,  that  the  bond  was  indemnity,  and  on 
the  other,  that  it  was  for  a  valuable  consideration, 
and  if  nothing  had  been  done,  either  by  the  parties 
or  the  Court,  to  direct  attention  to  the  bond  con- 
sidered as  voluntary  and  bounty,  there  might  be 
some  ground  for  the  application  of  the  Respondent 
to  be  let  in  with  a  new  case  referable  to  the  bond 
as  voluntary  bounty.  But  that  is  not  the  fact;  it 
is  the  reverse  of  the  fact. 

First,  the  Master's  report,  in  March,  1828,  while 
it  negatives  the  bond  as  "  indemnity,"  distinctly 
finds  that  it  was  voluntary,  and  given  as  a  bount)'. 

Secondly,  the  Respondents  excepted  to  that 
.finding,   on   the  ground  that  the  bond  was  not 
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voluntary,  but  indemnity.     And  this  exception  of     }^^^* 
course  proceeded  upon  the  assumption  that  it  was 
not  only  not  voluntary,  but  also   not  given   for 
value. 

Thirdly,  the  Appellant  took  an  exception  to  the 
finding  of  voluntary,  maintaining  that  it  was  for 
value ;  but  he  desired  leave  to  withdraw  that  ex- 
ception ;  and  although  this  was  refused,  he  thereby 
gave  sufficient  intimation  to  his  adversary  that  he 
was  satisfied  to  rely  on  the  bond  as  a  gift,  provided 
it  were  found  not  to  be  counter-security. 

Fourthly,  the  frame  of  the  issues  then  (29th  June 
1829)  directed  most  distinctly  called  the  attention 
of  the  Respondents  to  the  materiality  of  their 
present  objection ;  for  one  was  to  try  the  question 
**  given  for  value  or  not  ;*'  another  to  try  the 
question  "  indemnity  or  not ;"  and  the  third  to  try 
the  question  "bounty  or  not*' 

It  cannot,  surely,  be  contended  that  they  ought 
not  to  have  been  prepared  for  the  event,  had  the 
issues  been  tried,  of  the  first  being  found  against 
the  Appellant,  the  second  and  third  in  his  favour ; 
that  is,  the  whole  matter  being  found  as  it  is  now 
placed  by  the  decision  of  this  house,  confirming 
the  Master's  report,  and  establishing  the  bond  as 
voluntary  and  gift. 

But  although  this  house,  in  1831,  reversed  the 
order  directing  the  issues,  it  also  gave  the  AppeL 
lant  the  leave  which  had  been  refused  below,  of 
withdrawing  his  exception.  This  is  very  material; 
for  it  places  the  case  in  October,  1831,  exactly  as 
it  would  have  been  if  no  exception  had  been  taken 
by  the  Appellant,  on  the  ground  of  the  bond  being 
for  value,  and  leaves  the  parties  contending  thus : 
the  one,  that  it  was  indemnity ;  the  other^  that  it 
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18S4.  was  bounty;  and,  therefore,  it  is  manifest  that 
there  was  no  third  or  middle  term  ;  nothing  to 
be  considered  but  those  two  alternatives  ;  that  the 
only  question  now  was  between  indemnity  and 
bounty  ;  and  that  if  it  should  be  found  not  to  be 
indemnity,  it  must  be  bounty.  Then  surely  the 
Respondents  should  have  gone  back  to  the  Court 
below,  prepared  to  meet  the  second  alternative,  in 
case  his  Honour  should  be  of  opinion  that  there  was 
no  evidence  to  shew  indemnity ;  for  in  that  case  it 
must  be  bounty:  and  then  their  present  conten- 
tion became  material  —  nay,  decisive.  In  a  word, 
they  had  a  plain  course  to  take  when  they  went 
back.  They  were  to  maintain,  first,  that  the  bond 
was  a  counter-security,  and  not  a  gift ;  but  next, 
if  they  should  fail  in  that,  they  had  to  state  that  it 
was  impeachable  in  equity,  on  account  of  the  cir- 
cumstances now  urged.  That  .would  have  ren- 
dered  it  immaterial  how  the  first  question  was 
decided  ;  for  either  way  they  must  prevail. 

The  reference  made  to  the  Master,  in  April, 
1828,  it  must  be  first  observed,  was  by  consent  of 
all  parties  ;  nor  indeed  without  such  consent  could 
the  examinations,  which  formed  part  of  the  order, 
have  been  directed.  The  object  apparently  was, 
to  avoid  a  tedious  litigation,  and  to  bring  on  at 
once  the  investigation  of  all  the  circumstances ; 
and  it  expressly  gave  the  Master  authority  to 
"  inquire  into  the  consideration,  and  all  tJie  cir- 
"  cumstances  relative  to  the  bond."  Under  that 
order  there  was  not  one  of  the  matters  now  al- 
leged, into  which  the  Master  might  not  have 
inquired,  and  the  Respondents  could  have  then 
raised  the  whole  of  their  present  objection. 

They  might  afterwards,  when  they  knew  that  the 
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Master  had  found  the  bond  not  to  be  a  counter-  1J834, 
security,  but  a  gift,  have  petitioned  the  Court,  and 
raised  their  objection,  praying  to  have  the  circum-  ^^^» 
stances  in  which  the  bond  was  granted  inquired 
into,  if  the  Court  should  confirm  the  report,  find- 
ing it  was  gift  and  not  indemnity,  and  contending 
that,  although  a  gifl,  it  was  impeachable.  The 
only  objection  that  could  have  been  made  then  to 
such  further  inquiry,  viz.,  that  they  might  have 
taken  the  same  ground  earlier,  appHes  with  tenfold 
force  now. 

It  is  suggested  that  the  Appellant  may,  by  a 
bill  being  filed  against  him,  be  compelled  to  dis- 
close something  within  his  knowledge  relative  to 
the  bond,  something  which  he  may  have  heard 
from  his  father.  This  is  not  very  likely,  consider- 
ing that  the  father  himself  has  been  examined  fully. 
But  supposing  the  Appellant  to  know  something 
material  against  his  own  claims,  he  might  have 
been  examined  upon  interrogatories,  had  the  Re- 
spondents chosen  to  take  their  present  objection  at 
the  right  time. 

Upon  the  whole,  I  can  see  no  reason  for  a  new 
suit  being  now  commenced,  in  order  to  give  them 
the  opportunity  of  doing  what  they  had  abundant 
opportunities  of  doing  before — bringing  forward  an 
objection,  gf  the  materiality  of  which  they  could 
not  at  any  period  of  the  cause  have  been  ignorant, 
and  to  which  their  attention  must  needs  have  been 
repeatedly  directed. 

Upon  the  merits  of  the  case,  supposing  that  we 
were  now  to  dispose  of  the  case  on  the  evidence 
as  it  stands;  and  when  we  consider  that  the 
evidence  of  Mr.  Nicol,  senior,  is  at  present  in  the 
case,  there  can  be  no  doubt  that  we  possess  better 
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1BS4>.  materials  for  coming  to  a  decision  than  we  could 
have  in  a  new  suit.  It  does  not  appear  that  anj 
injustice  can  be  done  to  the  Respondents,  or  any 
favour  shown  to  the  transaction,  inconsistent  widi 
the  principles  of  courts  of  equity,  if  this  long  liti- 
gation is  here  determined  by  sustaining  the  Ap- 
pellant's claim  under  the  bond. 

It  is  impossible  to  compare  this  with  the  cases, 
to  which  it  has  been  likened,  of  Huguenm  v. 
Basekj/j  and  Selsey  v.  Rhodes;  and  if  any  credit  is 
given  to  Mr.  NicoPs  examination,  no  one  can  sup- 
pose that  there  was  any  fraud  on  the  part  of  the 
obligee  from  the  nature  of  the  transaction.  They 
intended  a  bounty,  though  a  bounty  certainly  dio 
tated  by  gratitude  for  services. 

There  was  nothing  of  complexity  in  the  afiair. 
They  are  found  to  have  been  fully  aware  of  the 
sum,  and  to  have  altered  it  from  10,000i  to  12,000i 
upon  some  discussion.  That  they  became  liable 
on  their  seal,  and  from  the  moment  they  executed 
the  parchment  they  must  have  known  of  course. 
But  Mr.  Nicol  assured  them  that,  during  their 
lives,  he  should  keep  it  inactive,  and  he  did  so. 
The  case  of  Harris  v.  Tremenheere  ♦  was  in  every 
way  a  stronger  case  of  suspicion  than  this,  and 
there  the  transaction  was  supported.  I  have,  in 
the  former  stages  of  the  case,  stated  that  the  only 
circumstance  to  which  any  importance  can  here  be 
attached,  as  against  Mr.  NicoPs  conduct,  is  his 
having  employed  his  own  solicitor  to  prepare  the 
bond.  But  as  it  was  a  mere  common  money  bond 
to  be  filled  up,  very  little  turns  upon  this,  and  the 
matter  is  worse  in  appearance  than  in  reality.    It 
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is  probable  that  the  two  ladies  might  not  wish  their  1^34. 
own  solicitor  to  be  called  in  upon  a  matter  requir- 
ing no  explanation,  and  very  little  to  be  done, 
even  if  they  had  any  professional  man  regularly 
employed  in  their  affairs,  which  does  not  appear  to 
have  been  the  case. 

Taking  the  facts  as  they  are  before  us,  there 
seems  every  reason  to  hold,  in  Lord  Eldon*s  words 
on  Huguenin  v.  Baseley^  that  the  gift  was  "  the 
"  free,  voluntary,  and  well  understood  act  of  their 
"  own  minds.*'  We  should  not  be  justified  in  specu- 
lating on  possibilities,  and  running  after  the  means 
of  raising  suspicion,  when  all  chance  is  at  an 
end  of  further  light  being  thrown  upon  the  ques- 
tion, and  no  new  investigation  can  give  us  even  so 
much  evidence  as  we  now  have  for  our  guide.  I 
therefore  propose  to  move  that  the  judgment 
should  be  reversed. 

Judgment  reversed. 
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SCOTLAND. 

(court   of   SESSION.) 

Keble        ...  .     Appellant; 

Templer        -  ...    Respondent. 

A  sum  composed  of  principal  and  Indian  interest  having  been 
found  due  to  A.  with  a  direction  and  declaration  that  it  should 
be  remitted  from  India  with  interest  at  five  per  cent,  to  tbe 
time  of  remittance,  deducting  the  cost  of  remittance  and 
property-tax  ;  held,  that  the  usual  remittance  of  one  per  caA. 
should  be  allowed  —  but  not  one  year's  interest  upon  bill% 
as  if  drawn  for  the  purpose  of  remittance  according  to  the 
alleged  custom  in  Indian  transactions,  especially  as  the  rate 
of  exchange  during  the  period  was  at  two  shillings  the  rupee, 
and,  that  property-tax  upon  the  consolidated  sum  should  be 
deducted  from  the  date  of  the  order  for  payment  to  the 
time  when  the  tax  was  repealed. 


Jfi/yT.  1830.  1  HE  Lord  Chancellor.*  —  In  the  case  of  Keble 

and  others  against  Templer,  which  was  argued 
at  your  Lordships'  bar  some  time  since,  and 
which  stands  for  judgment,  the  case  is  of  this 
description :  Page  Keble  the  elder,  in  the  year 
1785,  deposited  certain  bonds  of  the  East  India 
Company  in  the  hands  of  a  house  at  Calcutta,  in 
which  Mr.  Graham  was  a  partner;  those  bonds 
were  deposited  with  instructions  that  they  should 
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i>e  applied  in  a  certain  mode.  Mr.  Keble  shortly  1830. 
afterwards  left  Calcutta,  upon  his  return  to  Eng- 
land, and  died  upon  his  passage.  The  bonds 
which  had  thus  been  deposited  in  the  house  in 
India  were  applied  to  the  purposes  of  that  house, 
contrary  to  the  object  for  which  they  were  depo- 
sited. It  appears  that  one  of  the  partners  in  the 
house,  whom  I  have  mentioned,  Mr.  Graham,  had 
property  in  Scotland,  in  consequence  of  which  a 
suit  was  instituted  against  him  in  that  country  for 
the  amount  of  the  bonds  which  had  been  thus 
misapplied. 

In  that  suit  a  judgment  was  recovered,  and  from 
that  judgment  there  was  an  appeal  to  your  Lord- 
ships' house.  Upon  that  appeal  the  judgment  of 
the  court  below  was  affirmed;  the  cause  went 
down  again  for  the  purpose  of  settling  the  account, 
and  making  certain  other  allowances,  and  it  after- 
guards found  its  way  to  your  Lordships'  house*, 
and  your  Lordships  upon  that  occasion  made  a 
declaration,  out  of  which  the  present  case  arises. 
The  declaration  was  in  these  terms :  "  It  is  de- 
**  clared  by  the  Lords  Spiritual  and  Temporal  in 
««  Parliament  assembled,  that  the  Appellant  is  to 
**  be  charged  with  interest  at  the  rates  following, 
**  viz.,  with  interest  at  the  rate  of  12L  per  cent 
**  upon  the  balance  of  any  account  which  shall  ap- 
"  pear  to  have  been  stated  and  signed,  and  which 
**  is  mentioned  in  the  summons  in  this  action ; 
"  such  interest  to  be  calculated  from  the  date  of 
**  the  account  so  stated  and  signed  to  the  10th  of 
"  November  1813,"  (being  the  date  at  which  the 
judgment  of  the  court  below  had  been  affirmed  in 

*  See  the  case  reported,  vo].  ii.  p.  126.  Old  Series, 
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1830.       your  Lordships*  house ;)  "and  with  interest  of  the 

several  bonds  in  the  proceedings  mentioned  at  the 

rate  per  cent*  which  they  respectively  bore,  until 

7t"h  Jul"       *^^  times  when  they  were  respectively  paid  and 

1830.       discharged,  or  indorsed  away,  and  value  was  given 
for  the  same;  and  with  interest  at  12/.  per  cent 
from  and  after  such  times  respectively,  to  the  said 
10th  day  of  November  1813,  when  the  former  ap* 
peal  was   dismissed  in   this  house;  but  that  the 
Appellant  is  to  have  proper  and  just  allowances 
and  deductions  made  in  respect  of  partial  payment, 
if  any,  which  he  can  instruct  to  have  been  made, 
and  in  respect  of  interest  thereof,  and  also  a  de- 
duction  of  the   cliarge  of  remittance  to   Great 
Britain  of  the  consolidated  amount  of  the  debt 
which  shall  be  constituted  against  him,  up  to  the 
said  10th  day  of  November  1813.     And  it  is  fur- 
ther declared  that  the  Appellant  is  chargeable  wiih 
interest  at  51.  per  cent,  upon   such   consolidated 
amount  of  debt,  from  the  said  10th  day  of  No- 
vember, 1813,  until  payment  thereof,  but  with  a 
due   deduction   of   the   property  tax    upon    the 
amount    of   the    interest    of    such    consolidated 
amount  of  debt  so  being,  and  at  such  rates  as 
the  same  were  chargeable  upon  the   Appellant's 
property  in  Great  Britain.     And  it  is  ordered  that 
with  these  declarations  the  cause  be  remitted  back 
to  the  Court  of  Sessions  in  Scotiand,  to  do  therein 
as  is  just  and  consistent  with  these  declarations,*' 

The  principle  of  this  declaration  appears  to  be 
this,  that  these  bonds  being  Indian  bonds,  depo- 
sited in  India,  and  having  been  misapplied  by  the 
house  in  Calcutta,  it  was  to  be  considered  as  an 
Indian  debt,  bearing  Indian  interest  up  to  the  time 
when  the  judgment  of  the  court  below  was  finally 
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affirmed  in  this  house.  At  that  period,  the  interest  1830. 
at  the  rate  of  12/.  per  cent,  was  to  be  added  to  the 
principal,  and  was  to  create  upon  this  judgment 
a  debt  so  consoHdated  of  principal  and  interest, 
upon  which  interest  at  the  rate  of  5L  per  cent,  was 
to  be  paid  by  the  Defender ;  that  was  the  principle 
of  your  Lordships'  declaration. 

The  cause  went  down  again  for  the  purpose 
of  making  the  calculations  and  deductions  as  di-> 
rected  by  your  Lordships,  and  it  has  again  come 
here  on  two  points  to  which  I  am  about  to  call 
your  Lordships*  attention.  One  point  is  with  re- 
spect  to  the  charge  of  remittance.  Your  Lord- 
ships will  find  that  in  this  case  there  was  to  be  <<a 
**  deduction  of  the  charge  of  remittance  to  Great 
**  Britain  of  the  consolidated  amount  of  the  debt 
•*  constituted  against  the  Defender  up  to  the  said 
**  10th  day  of  November  1813  }**  and  as  to  the 
meaning  of  this  declaration  as  far  as  relates  to  the 
deduction  for  the  charge  of  remittance,  I  conceive 
that  the  true  interpretation  of  the  judgment  of  your 
Lordships'  house  was,  that  this  case  was  to  be  con- 
sidered as  if  the  money  had  remained  in  India  up  to 
the  period  of  November  1813,  when  the  judgment 
of  your  Lordships'  house,  affirming  the  judgment  of 
the  court  below,  was  pronounced.  Up  to  that  time 
the  Defender  was  to  be  liable  for  Indian  interest ; 
and  the  Plaintiff  was  to  have  the  benefit  of  Indian 
interest.  It  seems  to  have  occurred  to  your  Lord- 
ships,  that  as  the  money  was  thus  to  be  considered 
as  in  India,  a  deduction  should  be  made  in  respect 
of  the  charge  of  remitting  it  to  England ;  and  I 
think  the  meaning  of  the  declaration  is,  that  the 
charge  should  be  estimated  as  it  would  have  existed 
in  November  1813,  the  period  at  which  the  Indian 
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1880.  interest  was  to  terminate.  Now,  with  respect  to 
the  charge  of  remitting  the  money  from  India  to 
England,  there  is  a  regular  charge  of  one  per  cent 
for  commission  j  but  it  is  stated,  that  in  addition  to 
this  charge  of  one  per  cent,  commission,  it  is  usual 
to  draw  bills  payable  a  year  from  the  date,  and 
that  this  is  to  be  considered  as  part  of  the  charge 
of  remittance.  It  appears  to  me  that  the  period 
which  bills  so  drawn  have  to  run,  must  of  neces- 
sity be  taken  into  account  in  the  rate  of  exchange; 
and  that  the  true  mode  of  estimating  the  charge  of 
remittance  by  the  purchase  of  bills,  is  to  ascertaiD 
whether  the  loss  by  the  interest  was  compensated 
by  the  rate  of  exchange.  Now  it  appears  by  the 
evidence  in  this  cause,  if  we  are  to  have  reference 
to  the  period  of  November  1813,  or,  indeed,  if  we 
are  to  have  recourse  to  any  period  within  five  or 
six  years  of  that  time,  that  the  rate  of  exchange 
was  such,  that,  considering  the  question  in  this 
way,  no  loss  whatever  would  be  sustained  on  the 
transmission  of  the  money  in  the  shape  of  a  bill  of 
that  description.  It  appears  to  me  that,  under  these 
circumstances,  no  deductions  ought  to  be  made  in 
respect  of  the  interest ;  and  the  Appellant  can 
have  no  right  to  complain  of  this,  as  it  appears  to 
me  that  the  original  debt  was  calculated  at  the  low 
price  of  two  shillings  for  the  rupee. 

Tliis  appears  to  me  be  to  the  true  interpretation 
of  your  Lordships*  declaration,  that  the  party 
should  be  placed  in  the  same  situation  as  if  thiif 
money  had  continued  in  India  during  the  whole 
period,  when,  by  the  judgment  of  this  house,  it  is 
to  bear  Indian  interest,  and  that  then  it  should  be 
remitted  to  this  country,  at  the  charge  of  the  party 
*  on  whose  account  that  remittance  was  to  be  made. 
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The  next  point  for  your  Lordships*  consider-  l«30. 
ation  will  be,  with  respect  to  the  deduction  for 
property  tax ;  and  it  appears  that  by  an  interlocutor 
pronounced  in  1816,  an  order  was  made  by  con- 
sent, that  the  property  tax  should  be  deducted 
from  the  year  1808  ;  but  against  that  interlocutor 
there  was  an  appeal  to  your  Lordships'  house.  The 
Appellant  was  dissatisfied  with  that  interlocutor, 
and  that  subject  was  taken  into  your  Lordships' 
consideration  at  the  time  when  the  declaration  was 
made  to  which  I  have  referred.  Now,  the  ques- 
tion with  respect  to  the  property  tax  will  depend 
entirely  on  the  construction  of  this  declaration.  It 
was  not  competent  for  the  Court  below  to  go  out 
of  the  declaration ;  and  the  question  is,  what  is 
the  fair  import  and  construction  of  the  declaration. 
The  declaration  is,  "  that  the  Appellant  is  charge- 
^*  able  with  interest  at  5L  per  cent,  upon  such  con- 
**  solidated  amount  of  debt,  from  the  said  10th  day 
**  of  November,  1813,  until  payment  thereof;  but 
"  with  a  due  deduction  of  the  property  tax,  upon 
"  the  amount  of  the  interest  of  such  consolidated 
<<  amount  of  debt  so  long,  and  at  such  rates,  as  the 
same  were  chargeable  upon  the  Appellant's  pro- 
perty in  Great  Britain."  Nothing  can  be  more 
precise  than  the  language  of  that  declaration,  that 
it  refers  to  the  consolidated  amount  of  the  prin- 
cipal and  interest,  and  that  it  is  payable  from  the 
month  of -November  in  the  year  1813;  and  the 
only  deduction  to  be  made,  according  to  the 
language  of  the  declaration,  and  which  appears  to 
me  to  have  been  intended  to  embrace  the  whole 
question,  is  a  deduction  of  property  tax,  from 
that  period  up  to  the  period  when  the  property  tax 
should  cease  to  have  operation.     It  appears  to  me, 
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18S0.  therefore,  that  as  far  as  relates  to  that  part  of  the 
case,  the  decision  of  the  Court  of  Sessioh  is  per- 
fectly correct  and  ought  to  be  affirmed.  I  should 
propose  to  your  Lordships,  that  the  former  part  of 
the  decision  of  the  Court  of  Session  should  be 
reversed,  and  that  this  part  of  the  decision  of  the 
Court  of  Session  should  be  affirmed. 

Ordered  accordingly. 
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1830. 


SCOTLAND. 

(court  of  session.) 

Taylor  ....        Appellant^ 

Forbes  and  Others  -        -        Respondents. 

Where  trust-money  in  the  hands  of  a  debtor  was  applied  by  a 
banker  in  payment  of  his  debt :  held,  that  it  was  a  proper 
case  for  issues  to  be  directed  to  inquire  how  much  of  the 
money  had  been  so  applied,  and  whether  the  creditor  at  the 
time  of  the  appropriation  knew  that  it  was  trust- money. 


TATLOB. 
rOKBBS. 


Lord  WYNFORD.  — This  was  an  action  Hth  Dec. 
brought  in  the  Court  of  Session  in  Scotland,  by  ^®^" 
the  Appellant,  as  one  of  the  children  of  a  person 
of  the  name  of  Taylor,  claiming  against  the  Re- 
spondents the  sum  of  5000/.  This  sum  of  5000/. 
had  been  deposited  in  their  hands  by  the  father  of 
the  Appellant,  who  was  a  partner  in  the  house  of 
Taylor  and  Company ;  but  for  some  time  before 
his  death  this  sum,  which  had  at  one  time  been 
part  of  the  capital  of  Taylor  and  Company,  was 
separated  from  the  capital  of  Taylor  and  Company, 
and  deposited  in  the  house  of  the  Respondents. 
Sir  William  Forbes  and  Company  are  eminent 
bankers  in  Scotland. 

Previous  to  his  death,  John  Taylor  had  made  a 
deed  of  disposition  of  his  property  to  take  effect  at 
his  death.  This  money  had  been  standing  so  long 
in  his  name  that  it  had  produced  interest  to  the 
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18S0.  amount  of  I7OO/.,  and  of  this  sum,  under  the  cir- 
cumstances which  I  have  mentioned,  John  Taylor 
made  a  deed  of  disposition  to  take  effect  after  his 
death,  by  which  he  gave  the  money  to  Patrick 
Taylor  his  eldest  son,  in  trust  during  his  wife's 
life,  for  her  to  receive  the  income  during  her  life, 
and  after  her  death  in  trust  for  his  children. 

It  is  not  necessary  for  me  to  state,  with  any 
degree  of  precision,  the  terms  of  that  deed:  it 
is  enough  for  my  present  purpose  to  state,  that 
all  the  property  he  died  possessed  of  was  devised 
with  certain  trusts ;  the  property  being  in  the 
hands  of  the  Respondents,  the  bankers.  After 
the  death  of  the  elder  Taylor,  the  property  re- 
mained standing  in  the  name  of  the  elder  Taylor 
for  two  or  three  years.  During  that  period  the 
business  of  the  house  of  Taylor  and  Sons  was  car- 
ried on  by  the  sons,  still  in  the  name  of  the  fa- 
ther, —  though  the  father  being  dead,  as  far  as 
concerned  him  he  was  out  of  the  question  ; — they 
were  alone  responsible  for  the  debts  of  the  house ; 
the  house  was  in  solvent  circumstances,  and  flou- 
rishing down  to  the  time  of  his  death  ;  but  after 
his  death  it  became  embarrassed,  and  the  Respon- 
dents knowing  that,  pressed  the  house  of  Taylor 
and  Sons  to  make  good  certain  payments  that  were 
in  arrear,  and  to  settle  their  accounts.  In  conse- 
quence of  this,  afler  some  time,  the  I7OO/.,  which 
was  the  interest  upon  the  5000/.,  having  been  first 
transferred  into  the  name  of  Patrick  Taylor,  tlie 
son  and  executor,  was  afterwards,  almost  immedi- 
ately, paid  over  to  the  house  of  Sir  William  Forbes, 
by  whom  it  was  applied  in  liquidation  of  the  ac- 
count existing  between  the  house  of  Taylor  and 
Company  and  the  Respondents. 
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The  5000Lf  the  principal  sum,  was  suffered  to      ^^^^^• 
remain  with  them  for  two  or  three  years  ;  but  they 
were  in  great  distress,  and  it  was  in  evidence  that 
the  bankers  pressed  them  for  payment     It  was  in 
evidence  also,  that  at  that  time  the  bankers  had  in 
the  hands  of  their  man  of  business,  their  professional 
adviser  in  Scotland,  this  very  deed  of  trust,  so  that 
they  were  well  acquainted  with  the  terms  of  it : 
that  being  the  case,  in  consequence  of  the  state  of 
the  account,  they  pressed  this  gentleman  to  make 
some  arrangement ;  being  so  pressed,  the  50001.  is 
transferred  from   the  name  of  John  Taylor  the 
father,  in  which  it  had  stood  for  three  years,  (and, 
therefore,  known  to  this  house  to  have  been  the 
property  of  the  father,)  first  into  the  name  of 
Patrick  Taylor  the  son,  and  from  him  almost  im- 
mediately afterwards  into  the  account  of  this  in- 
solvent house. 

It  is  a  matter  of  some  dispute,  how  much  of  that 
sum  of  money  these  bankers  took,  in  satisfaction  of 
the  debt  due  from  this  insolvent  house ;  I  rather 
think,  from  inquiry  into  the  circumstances,  it  will 
be  found  that  they  took  very  nearly  the  whole  j  but 
that  is  not  necessary  to  be  ascertained  here :  the 
only  question  is,  whether,  under  the  circumstances 
of  this  case,  they  ought  not  to  have  inquired 
whether  this  was  not  the  property  of  John  Taylor 
the  father,  and  whether,  at  the  time  when  these 
Respondents  took  this  sum  in  satisfaction  of  their 
own  debt,  they  did  not  know  it  was  the  property 
of  John  Taylor  the  father.  An  inquiry  of  this 
sort  was  pressed  upon  the  Court  below,  but  it  was 
thought  impossible  that  such  an  inquiry  should  be 
made.  It  is  my  misfortune  to  differ  from  the  Court 
below  in  that  respect;  I  think  the  inquiry  most 
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18S0.  material.  I  speak  with  some  degree  of  fear  upon  a 
subject  of  this  sort  in  the  presence  of  my  noble  and 
learned  friend,  so  much  more  conversant  with  what 
passes  in  courts  of  equity,  and  all  other  courts,  than 
it  is  possible  for  me  to  be,  but  I  believe  there  is  no 
doubt  that,  in  our  courts  of  equity,  the  doctrine  is 
the  same ;  though  our  institutions  are  different, 
the  maxims  of  equity  are  the  same ;  if  a  man  al- 
lows his  debtor  to  pay  his  debt,  with  money  which 
the  person  receiving  that  debt  knows  does  not 
belong  to  him  but  to  another  person,  he  shall  not 
hold  it  against  that  other  person,  or,  to  use  the 
words  frequently  used  in  cases  of  this  sort,  a  Court 
will  not  allow  one  man  to  assist  another  in  the 
commission  of  a  fraud,  or  a  breach  of  trust.  The 
law  of  Scotland,  as  far  as  I  can  gather  from  the 
institutional  writers,  is  the  same ;  I  do  not  see  how 
there  can  be  any  difference  in  the  law  of  one 
country  and  another  upon  this  subject,  where  the 
law  proceeds  upon  the  principles  of  common  sense 
and  common  honesty ;  nor  do  I  see  how  it  can  be 
permitted  to  any  man  to  say,  I  will  keep  this  in 
discharge  of  my  debt,  though  I  know  it  does  not 
belong  to  you  who  pay  it  to  me.  Erskine  and 
Bell,  and  other  writers  upon  the  Scotch  law,  have 
laid  it  down  that,  as  long  as  property  can  be  dis- 
tinguished and  known  as  the  property  of  a  de- 
ceased person,  it  is  to  be  applied  to  the  payment  of 
his  debts,  and  it  cannot  be  the  property  of  the 
person  who  assists  in  applying  it  in  payment  of  his 
own  debts. 

It  appears  to  me  that  these  ai'e  sound  principles 
to  go  upon,  sanctioned  by  the  courts  of  equity  iu 
this  country,  and  the  Court  of  Session  in  Scot- 
land, which  is  a  court  both  of  law  and  equity  j  and 
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I  cannot  help  thinking  that  it  is  not  fit  that  this       1830. 
case  should  be  considered  as  finally  decided  till 
these  two  points  have  been  ascertained,  upon  which  ^ 

there  can  be  no  legal  presumption ;  namely,  first, 
what  portion  of  this  sum  of  5000/.  has  been  ap- 
plied by  these  Respondents  in  payment  of  the 
debts  due  to  them  from  the  house  of  Taylor  and 
Company;  secondly,  whether,  at  the  time  when 
thcjy  took  this  sum  of  money  in  payment  of  those 
debts,  they  did  not  know  that  it  was  the  property 
of  John  Taylor. 

I  move  your  Lordships  that  the  interlocutor  of 
the  Court  below  be  reversed,  and  that  the  Court 
below  be  directed  to  send  the  issue  which  I  have 
drawn  out  in  proper  form,  for  the  purpose  of  as- 
certaining by  a  jury,  (and  there  cannot  be  a  fitter 
case  than  this  to  be  submitted  to  a  jury,  who  are 
competent  to  look  into  the  account,  and  far  more 
competent  than  any  court  of  law  can  be,)  whether, 
at  the  time  when  the  Respondents  received  this 
money,  they  did  not  know  it  was  the  property  of 
John  Taylor,  clothed  with  the  trusts  of  this  deed 
of  settlement. 

Interlocutor  reversed  and  cause  remitted. 
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SCOTLAND. 

(COURT   OF   SESSION.) 

DuNLOP        •        -  .  .      Appellant^ 

Dalhousie        ....         Respondenl. 

Corn  purchased  in  open  market  may,  by  the  law  of  Scotland,  be 
recovered  from  the  buyer  to  satisfy  rent  in  arrear  for  the 
current  year— the  corn  being  part  of  the  produce  of  that 
year  of  the  land  rented. 


1880?^*  X  HE  Lord  Chancellor.* — This  case  turns  upon 
the  principles  of  the  law  of  Scotland,  which  is  in 
many  respects  very  different  from  our  own ;  and 
it  is  contended,  on  the  part  of  those  who  are  here 
to  support  the  judgment,  and  on  the  part  of  the 
learned  judges  themselves,  that  questions  of  this 
nature  demand  much  attention  before  a  satisfac- 
tory decision  can  be  given. 

This  being  the  case,  I  have  listened  with  very 
great  attention  and  anxiety  to  the  arguments  on 
the  part  of  the  Appellants  and  the  Respondents, 
and  to  the  reasons  which  have  been  given  by  the 
learned  judges  upon  this  subject ;  and  I  must  con- 
fess the  doubts  (and  I  may  say  the  difficulties)  with 
which  I  was  embarrassed  from  the  beginning  have 
not  as  yet  been  removed.  But  upon  a  question  of 
this  importance ;  on  a  question,  the  greatness  of 
which  depends,  not  upon  the  limit  which  you  may 

*  Lord  Brougham.    The  facts  appear  in  the  judgment. 
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think  proper  to  set  to  it,  but  which  depends  en-       1880. 
tirely  on,  and  is  measured  by,  the  important  prin- 
ciple of  mercantile  law,  which  the  decision  of  your     _  « 
Lordships  will  go  to  establish,  one  way  or  other,  in 
the  kingdom  of  Scotland,  the  result  of  your  opi- 
nion being  whether  or  not  the  law  of  Scotland, 
with  respect  to  this  most  important  subject,  shall 
be  similar  and  in  unison  with  that  of  England 
(for  at  present  it  is  evidently  different),  or  whether 
or  not  the  very  great  and  serious  inconvenience 
shall  continue  to  exist  in  regard  to  the  transactions 
of  mercantile  men,  in  regard  to  the  most  important 
article  of  life,  whether  or  not  those  inconveni- 
ences shall  by  your  decision  cease  to  exist,  which, 
according  to  the  present  state  of  the  law  of  Scot- 
land, now  characterize  their  mercantile  transac- 
tions ;  I  say  in  this  case  I  own  I  have  some  little 
hesitation  in  saying  whether  some  legislative  en- 
actment might  not  be  necessary.     But  that  is  a 
matter  for  your  Lordships'  consideration  in  another 
capacity ;  yet  there  being  an  important  consider- 
ation which  is  involved  in  this  subject,  I  certainly 
do  not  feel  that  I  ought  at  present  to  call  upon 
your  Lordships  to  come  to  any  definite  judgment; 
I  propose,  therefore,  to  defer  for  a  few  days  the 
further  consideration   of  this  question.      During 
that  interval  I  shall  deem  it  my  duty  (in  order  the 
more  effectually  to  assist  your  Lordships  in  coming 
to  a  right  decision)  to  read  again  carefully  the 
whole  of  these  voluminous  papers,  and  to  examine 
more  minutely  the  points  which  have  been  stated 
at  the  bar,  and  in  the  result  of  the  examination  I 
shall  come  to  that  conclusion  which  I  think  the 
question  is  entitled  to ;  I  shall,  with  all  the  defer^ 
ence,  and  with  the  most  unfeigned  respect  which 
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18S0.  is  certainly  due  to  those  learned  Judges,  and  the 
very  great  authority  to  which  their  decisions  are 
entitled,  if  I  feel  that  those  doubts  (and  I  may  say 
difficulties)  have  not  been  removed,  there  being  no 
authority  in  any  thing  like  recent  or  modem  times; 
and  afler  the  law  has  assumed  its  present  shape, 
for  it  is  admitted  on  the  other  side  (that  is,  by  the 
Respondents),  that  the  law  has  introduced  some 
material  change ;  I  say  again,  if  those  doubts  (and  I 
may  say  difficulties)  shall  continue^  and  are  not  re- 
moved, I  shall,  however  reluctantly,  submit  to  your 
Lordships'  approbation  the  propriety  of  reversing 
this  judgment;  and  acting  upon  the  principle 
which  I  have  before  laid  down,  if  I  should  think 
it  necessary  to  set  it  aside,  I  should  have  many 
reasons  upon  the  subject  to  offer. 

The  Lord  Chancellor. — In  this  case,  which  is  of 
much  importance  to  the  general  principles  of  the 
law  of  Scotland,  which  differs  materially  from  the 
law  of  this  country  in  the  respect  I  am  about  to 
point  out,  I  move  your  Lordships  to  resume  the 
further  consideration  of  it,  with  a  view  to  pro- 
ceeding to  judgment. 

When  this  case  was  argued,  which  it  was  with 
very  distinguished  abiHty  and  great  learning  on 
both  sides  of  the  bar,  it  appeared  to  me  to  in- 
volve questions  of  apparently  so  alarming  a  de- 
scription to  the  commercial  interests  of  that  part 
of  the  United  Kingdom,  and  of  a  nature  so  ex- 
tremely inconsistent  with  all  principles,  and  so 
utterly  repugnant  to  the  most  established  doc- 
trines of  English  commercial  law,  as  well  as  the 
law  of  landlord  and  tenant,  that  I  deemed  it  ne- 
cessary, before  I  proposed  to  your  Lordships 
either  to  affirm  or  reverse  the  decision  of  the  Court 
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below  to  take  a  short  time  thoroughly  to  examine       1880. 
the  cases  cited,  and  the  authorities  quoted  on  the 
one  side  and  the  other,  in  order  that  I  might  be  ^ 

able  to  advise  your  Lordships,  upon  more  mature 
deliberation,  and  with  greater  security  to  the  ad- 
ministration of  justice.  I  have  now  gone  through 
that  inquiry,  in  addition  to  the  attention  which  I 
bestowed  on  the  argument  at  the  bar;  and  the 
result  of  my  deliberation  has  been,  I  will  not  say, 
materially  to  change  the  opinion  which  I  felt  at 
the  close  of  the  argument;  but  it  has  been  to 
remove  all  doubt  which  I  might  then  entertain 
upon  the  subject. 

The  facts  of  the  case  are  extremely  short.  I 
will  state  them  to  your  Lordships ;  and  you  will 
at  once  perceive  not  only  the  nature,  but  the  diffi- 
culty and  the  great  importance,  of  the  principle 
in  question. 

My  Lord  Dalhousie  brings  his  action  against  a 
corn-merchant,  in  East  Lothian,  the  county  in 
which  his  estate  is  situate,  for  what  is  called  repe- 
tition, which  your  Lordships  know  means  payment 
back  to  him  of  a  certain  sum  of  money,  being  the 
value  of  60  sacks  of  corn  purchased  by  that  corn- 
factor,  in  the  public  market  place  of  the  town  of 
Haddington,  one  of  the  largest  grain  markets  in 
Scotland,  of  a  tenant  of  my  Lord  Dalhousie.  I 
am  exceedingly  rejoiced  at  the  presence  of  the 
noble  and  learned  Lord  (the  Earl  of  Eldon)  on  this 
occasion ;  because,  though  he  had  not  the  oppor- 
tunity of  hearing  the  argument,  he  will,  I  am  sure, 
agree  with,  me  in  the  complete  novelty  to  English 
lawyers  of  the  holding  of  the  learned  judges  in 
the  Court  of  Scotland,  to  which  I  am  about  to 
advert.      Lord  Dalhousie   brings  this  action  not 
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1B90.  against  his  tenant,  but  against  the  purchaser  from 
the  tenant,  in  what  we  call  Market  overt  (Public 
Market),  perhaps  the  greatest  corn  market  in  Scot> 
land — that  of  Haddington,  the  capital  of  East  Lo- 
thian. The  tenant's  rent  was  in  arrear  for  that 
year,  of  which  the  corn  sold  was  part  of  the  crop. 
It  is  not  pretended,  indeed  it  is  distinctly  denied 
and  negatived  by  the  whole  findings  in  the  case, 
that  the  cornfactor  had  any  knowledge  whatever  of 
the  arrear  of  the  sellei'*s  rent.  It  is  admitted  he 
paid  the  full  price  of  the  corn.  It  is  admitted  that 
he  was  in  perfect  bondjide  in  the  whole  course  of 
the  transaction ;  that  there  was  no  fraud,  no  collu- 
sion whatever  between  the  tenant  and  the  pur- 
chaser, with  respect  to  the  rights  of  the  landlord ; 
nor  any  intention  on  the  part  of  the  purchaser  to 
defeat  the  landlord's  claim.  Now  the  decision  of 
the  Court  of  Session,  so  astounding  to  every  En- 
glish lawyer,  is  neither  more  nor  less  than  this :  that 
the  landlord  has  a  right  to  call  upon  the  purchaser, 
and  say,  "  Notwithstanding  you  were  a  bondjide 
purchaser,  without  notice,  in  open  market,  but  a 
purchaser  by  sample  and  not  in  bulk,  you  must  pay 
to  me  the  whole  price  which  you  have  already  paid 
to  the  seller,  that  being  due  to  me,  the  landlord, 
in  respect  of  my  tenant's  rent,  which  was  in  arrear 
for  that  year,  of  which  the  corn  sold  formed  a  part 
of  the  produce." 

The  first  thing  which  strikes  every  one  ac- 
quainted with  the  law  of  England,  is  that,  if  this 
judgment  is  consistent  with  the  law,  it  becomes 
extremely  difficult,  if  not  quite  impossible  for  aay 
person  safely  to  deal  in  corn,  because  when  he 
goes  even  into  open  market,  he  must  ask  the 
question  of  every  man,  who  sells  to  him,  if  he  is 
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a  tenant,  "  Is  your  rent  in  arrear?  how  is  your       1830. 

**  account  with  your  landlord?**    And  even  if  he 

tells  him  that  his  rent  is  not  in  arrear,  he  still  must       _^ 

act  at  his  own  risk,  because  if  the  tenant,  should 

be  found  to  have  deceived  him,  though  true  it  is 

he  might  have  an  action  against  him  for  the  deceit, 

yet  the  falsehood  of  that  representation  would  not 

defeat  the  landlord's  rijght ;  he  must  equally  pay 

the  price  of  the  corn  over  again,  and  therefore 

he  must  take  another  precaution ;  he  must  go  and 

ask  the  landlord,    "  I  have  been  in  Haddington 

**  market  to  purchase  corn  of  your  tenant;  but  not 

**  being  sure  how  your  accounts   stand, .  I  have 

**  come  twenty  miles  off  to  know  whether  his  rent 

**  is  in  arrear/*    Nothing  short  of  that  can  make  a 

man  safe,  according  to  this  decision. 

If  this  were  a  decision  in  a  matter  of  English 
law,  instead  of  Scotch  law,  nothing  would  be 
more  simple  or  more  easy  than  the  decision  cf 
this  appeal,  and  nothing  more  erroneous,  not  to 
say  more  startling,  than  the  decision  of  the  Court 
below ;  but  there  are  one  or  two  admissions, 
and  one  or  two  ^statements  not  contradicted  on 
the  other  side,  which  plainly  shew  that  the  Scotch 
law  proceeds  upon  principles  diametrically  oppo- 
site to  those  of  the   English   law.     In    the  first 

• 

place,  if  a  tenant  sells  in  the  most  honest  and 
regular  way  possible  to  a  corn  factor  or  other 
purchaser  not  in  the  market  in  bulk,  without  any 
knowledge  on  the  part  of  that  purchaser  of  the 
state  of  the  tenant's  account  with  his  landlord, 
or  any  fraud  on  the  part  of  the  purchaser,  or  any 
collusion,  it  is  admitted  on  all  hands,  and  no  one 
conversant  with  the  law  of  Scotland  affects  to 
doubt  that  that  is  a  bad  transaction,  that  the  Jand-^ 
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1830.  lord  may  recover  the  goods  by  an  action  in  the 
nature  of  an  action  of  trover,  or  the  price  of  them, 
as  being  paid  in  Mrrong.  In  the  next  place,  it  is 
admitted  that  if  the  sale  is  in  the  public  market, 
and  the  purchaser  acts  bond  Jide^  and  without 
notice  of  the  debt  of  the  landlord,  provided  he 
has  not  paid  the  price,  although  the  contract  is 
completely  executed  between  them,  the  purchaser 
is  bound  to  pay  the  price  to  the  landlord. 

These  being  matters  agreed  to  on  both  sides,  it 
is  perfectly  evident  to  my  mind,  when  I  come  to 
look  into  the  case,  that  the  Scotch  law  proceeds  on 
perfectly  opposite  principles  to  those  furnished  by 
the  law  of  England,  and  the  more  I  have  enquired 
the  more  I  have  been  satisfied  as  to  that  fact.  It 
turns  out  that  in  the  times  when  this  law  was 
originally  established,  the  landlords  being  the  law 
makers,  the  hypothec,  as  it  is  called,  of  the  land- 
lord over  the  tenant's  stock  is  of  a  nature  exceed- 
ingly different  and  much  more  extensive  than  the 
security  of  the  same  kind  which  your  Lordships 
have  for  your  rent  in  this  country.  You  can  dis- 
train  the  goods  for  your  rent  only  while  they  re- 
main upon  the  farm,  or  a  remedy  is  given  under  a 
particular  statute,  in  case  they  are  taken  away  in 
fraud  of  that  right,  to  follow  them  within  certain 
limits,  and  to  deal  with  them  according  to  that 
statute ;  but  if  the  goods  are  sold  to  a  bond  fide 
purchaser,  and  that  man  is  not  in  collusion  with 
the  tenant,  it  is  clear  that  you  have  no  such  right 
as  the  Scotch  landlord  has.  The  Scotch  landlord 
has  a  right  of  hypothec  in  the  most  strict  sense; 
he  can  follow  the  crop  wherever  it  goes,  with  one 
exception,  viz.  where  it  is  sold  in  bulk  in  market 
overt. 
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The  only  question  in  this  case  seems  to  be  this :       1830. 
Those  which  I   have  stated   being  the  admitted 
principles  of  the  Scotcli  law,  is  a  sale  by  sample  » 

equivalent  to  a  sale  by  bulk  in  market  overt  ?  Now, 
referring  to  the  principles  of  the  English  law,  I  find 
that  the  landlord's  right  of  hypothec  in  Scotland 
is  to  be  compared  to  the  right  the  owner  has  in 
England  of  recovering  goods  the  property  of 
which  has  been  sought  to  be  changed,  but  which 
cannot  be  changed  by  stealing  those  goods,  but  in 
which  there  is  one  exception  exactly  analogous 
to  the  exception  to  the  landlord's  right  of  hy- 
pothec in  Scotland ;  namely,  the  goods  being  sold 
in  market  overt.  Your  Lordships  will,  I  apprehend, 
require  no  argument  to  shew  that  the  law,  with 
respect  to  market  overt  in  England,  applies  only 
to  sale  by  bulk,  and  does  not  at  all  apply  to 
sale  by  sample.  Your  Lordships  are  aware  a  case 
has  been  positively  decided,  that  the  whole  sale 
must  be  completed  in  the  market  overt. .  There  is 
a  very  celebrated  case  in  Coke's  Reports,  entitled, 
«*  The  Case  of  Market  Overt ;"  in  which  it  is  held, 
that  the  goods  must  be  sold  in  a  shop  accustomed 
to  sell  those  goods,  so  that  the  possessor  cannot 
change  the  property  by  selling  silver-smiths'  goods 
in  a  scrivener's  shop,  which  was  the  question  raised 
there ;  but  the  whole  must  be  sold  in  the  open 
market,  not  behind  a  screen  or  cupboard,  but  so 
that  the  passengers  passing  by  could  see  it :  they 
must  be  so  sold  that  the  transaction  of  the  sale 
must  be  visible  to  passers  by ;  that  is  the  founda- 
tion of  the  principle.  Your  Lordships  see,  there- 
fore, tliat  the  English  law  principle,  with  respect 
to  sales  in  market  overt,  is  precisely  the  Scotch  law 
principle,  applying  in  the  one  case  to   the  new 
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1830.  change  of  property  feloniously  stolen,  and  in  the 
otlier  case  to  the  landlord's  right  of  hypothec, 
™  ,-  which  is  peculiar  to  Scotland,  and  not  unknown  to 
this  country.  I  have  had  a  good  deal  of  com- 
munication with  very  learned  persons  in  Scotland 
as  tQ  the  practice  among  tenants,  flour  factors, 
and  niercJiants ;  and  I  And  there  was  a  great 
difference  of  opinion  in  the  trade,  as  to  the  rights 
of  the  respective  parties  until  this  case  of  Lord 
Dalhousie.  The  largest  corn  factors  in  Scot- 
land, whose  transactions  amount,  probably,  to  as 
much  as  all  the  rest  put  together,  say  they  never 
dreamed  of  such  a  risk  being  run ;  and  that  having 
transacted  business  to  the  amount  of  hundreds  of 
thousands  of  pounds,  they  never  yet  thought  of 
asking  the  questibn,  whether  the  tenant  was  in 
arrear :  but  the  decision  in  this  case  has  created  a 
great  anxiety  that  tiie  law  should  be  settled  one 
way  or  tlie  other  by  your  Lordships. 

On  the  best  consideration  I  have  been  able 
to  give  to  this  subject,  on  the  ground  on  which 
the  Scotch  Judges  put  it,  admitting  there  is  no 
decided  case,  admitting  that  the  other  cases  re- 
sorted to  as  authority  for  the  decision  do  not  bear 
them  out ;  because  in  each  of  those  cases  there 
was  .a  great  doubt  upon  the  fact  whether  the 
whole  sale  was  in  open  market,  and  whether  there 
was  not  collusion  with  the  tenant  on  the  principle 
of  the  law  upon  the  application  of  the  principle 
of  market  overt,  which  clearly  is  the*  doctrine  to  be 
applied  in  this  case,  when  your  Lordships  find  the 
landlord  has,  what  he  has  not  with  us,  the  right  of 
hypothec;  it  ceitainly  appears  to  me,  which  I 
would  state,  however,  with  submission  to  your 
Lordships,  that  the  grounds  of  judgment,  though 
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at  first  they  appeared  to  be  incumbered  with  great       1^30. 
difficulty,  from  their  being  so  irreconcileable  to  our 
own  decisions,  are  well  founded.     If  the  case  had  «' 

been  what  we  call  doubtful,  and  it  had  been  a 
measuring  cast  between  the  two  grounds  of  de- 
cision, one  should  have  leant  very  strongly 
against  a  decision  so  greatly  tending  to  fetter 
commerce  as  putting  aside  an  express  sale  by 
sample  ;  but,  however  inexpedient  such  a  law  may 
be,  and  however  much  that  inexpediency  is  to  be 
complained  of  by  his  Majesty's  subjects  in  Scot- 
land,—not  only  the  dealers  in  corn,  but  all  the  con- 
sumers of  corn,  —  however  it  may  call  upon  your 
Lordships  to  apply,  in  your  legislative  capacity, 
a  remedy  for  this,  yet  in  your  judicial  capacity  you 
have  no  course  left  but  to  affirm  the  almost  unani- 
mous decision  of  the  Court  below.  All  the  Judges 
were  consulted ;  some  of  the  ablest  Scotch  lawyers 
have  appended  their  names  to  this  opinion^  and 
there  is  but  one  dissentient  voice  out  of  the  whole. 
It  is  not  for  Judges  to  decide,  whether  the  law 
shall  be  put  in  force  or  not ;  Judges  have  but  to 
administer  the  law ;  the  Judges  in  Scotland  have 
administered  the  law  as  they  find  it ;  your  Lord- 
ships are  now  Judges  by  appeal  on  their  judg- 
ment, and  in  your  judicial  capacity,  I  humbly  sub- 
mit, your  only  course  is  to  affirm  that  decision. 
Under  the  circumstances  of  the  case,  my  Lords,  I 
should  not  propose  to  your  Lordships  to  give  any 
costs. 

Interlocutors  affirmed* 
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SCOTLAND. 

(court  of  session.) 

Thompson         ....        Appellant; 
Williamson      ...        -        Respondent. 

Where  there  is  no  express  contract  between  partners,  h  is 
not,  according  to  the  law  of  Scotland,  a  necessary  presump- 
tion of  law  that  the  profits  are  to  be  divided  in  equal  shares* 
But  it  is  a  question  for  a  jury,  upon  evidence  of  all  the  cir- 
cumstances (as  goodwill,  skill,  capital,  labour,  &c.)»  what  the 
proportion  of  interest  in  the  loss  and  profit  should  be*  As 
to  English  law,  Quare* 


1831. 


^^«a?^'    Lord  TVYNFORD.  —  it  appears  to  me  that 
the  cases  to  which  the  learned  Counsel  have  re- 
ferred are  decisive  of  this  case.     The  judgment 
of  the  Court  of  King's   Bench  in  the  case  of 
Peacock  v.  Peacock  *  does  not  appear  to  me  to  be 
at  all  affected  by  the  decision  t  of  Lord  Eldon  in 
the  Court  of  Chancery,  which  has  been  referred 
to.     I  have  looked,  also,  at  that  which  is  an  au- 
thority,  perhaps,   higher  than   that  even  of  the 
noble  Lord  to  whom  I  have  alluded,  in  cases  of 
this  sort ;  for  though  there  can  be  no  higher  au- 
thority in  questions  of  English  law,  the  opinion  of 
Scotch  lawyers,  upon  questions  of  Scotch  law,  if 
there  is  any  distinction,  ought  to  prevail  over  the 
opinion   of  the   highest  legal   authorities  in  this 
country.     It  appears  to  me  that  the  opinion  of  my 
Lord  Stair  is  decisive  upon  this  subject,  that  the 
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Court  of  Session  has  taken  a  course  which  cannot  1831. 
be  supported.  The  question  in  this  case  is,  whe« 
ther,  when  there  is  no  agreement  as  to  any  specific  ^^^J^^ 
share,  the  Court  is  bound  upon  a  presumption  of 
law  to  say  that  the  profit  and  loss  must  be  divided 
into  equal  shares.  In  the  Court  below,  the  Lord 
Ordinary  had  decided  that  it  ought  to  be  sent  to  a 
jury  to  consider,  under  all  the  circumstances  of  the 
case,  what  the  proportion  should  be.  The  Court 
above,  however,  considered  that  decision  of  the 
Lord  Ordinary  incorrect,  and  so  far  reversed  it 
that  they  took  upon  themselves  to  declare,  and  it 
is  so  stated  in  their  judgment,  that  it  must  be 
taken  as  a  clear  principle  of  law  that  when  there  is 
no  express  contract  varying  the  rights  of  the  par- 
ties, the  partnership  property  and  the  partnership 
profits  must  be  equally  divided. 

I  cannot  help  thinking  that  if  that  were  the  law 
it  would  be  highly  fit  that  it  should  be  well  under- 
stood, in  order  that  the  consequences  might  be 
guarded  against ;  because  the  application  of  such 
a  principle  would  undoubtedly  prevent  many  part- 
nerships which  are  beneficial  to  both  parties,  and 
especially  to  the  party  who  takes  the  smaller  share ; 
because  what  person  is  there  who  is  in  the  pos- 
session of  an  established  business,  in  the  possession 
of  the  goodwill  of  that  business,  that  would  take 
a  clerk  into  partnership  with  him,  if  by  the  mere 
effect  of  taking  him  into  partnership  he  was  to 
confer  upon  him  an  equal  share  of  all  the  profits  ? 
It  would  prevent  young  men  from  being  advanced  in 
life  from  the.situation  of  clerks  to  the  more  respect- 
able and  more  permanent  situation  of  partners. 

Whatever  the  convenience  and  inconvenience 
may  be,  if  the  law  is  so  settled,  your  Lordships 
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1831.  sitting  judicially,  must  decide  according  to  law.  I 
cannot,  however,  think  it  is  so  settled  by  the  law 
^-«--  of  Scotland ;  the  contrary  appears  clearly  to  be 
the  understanding  of  Lord  Stair,  who  is  constantly 
upon  questions  of  Scotch  law  referred  to  at  your 
Lordships'  bar.  •  I  had  not  read  the  valuable  work 
of  that  learned  writer  till  I  had  a  seat  in  your 
Lordships*  house,  since  which  time  I  have  most 
diligently  studied  it,  and  I  have  found  it  one  of 
the  most  sound  legal  works  I  have  ever  met  with. 
If  the  opinion  of  Lord  Stair  is  consistent  with 
law,  this  decision  cannot  be  supported.  Lord  Stair 
says,  "Society  (that  is,  partnership)  may  be  de- 
•*  scribed  a  contract  for  communicating  the  profit 
"  or  loss  of  that  which  is  brought  into  the  so- 
•*  ciety  proportionally,  according  to  the  share  and 
"  interest  of  each  partner."  So  that  if  they  have 
different  shares  or  interests,  whether  there  is  an 
agreement  to  divide  or  not,  a  division  according  to 
the  proportion  of  the  share  and  interest  must  be 
made.  "  It  is  true,*'  says  that  learned  writer, 
"  that  if  there  appear  no  inequality  in  the  stock 
"  and  industry  of  the  partners,  when  no  proportion 
"  is  expressed  equal  share  of  profit  and  loss  is 
"  understood.*'  We  must  understand  at  what  time 
Lord  Stair  was  writing ;  he  was  writing  before 
there  was  a  jury  court  in  Scotland,  when  the 
judges  were  called  upon  to  decide  the  question  of 
law  and  fact ;  and  I  take  Lord  Stair  to  say  nothing 
more  than  that  which  I  ventured,  perhaps  irregu- 
larly, to  intimate  to  your  Lordships  a  long  time 
ago,  as  my  opinion,  that  if  I  was  to  direct  a  jury, 
or  was  sitting  in  a  situation  to  exercise  an  opinion 
both  upon  the  law  and  the  fact,  I  should  say,  if 
there  be  no  evidence  to  guide  my  judgment,  I  will 
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divide  it  equally;  but  I  will  not  be  content  with  1881. 
merely  written  evidence,  I  will  look  at  the  circum- 
stances, and  I  will  infer  as  strongly  from  the  cir-  _  t; 
cumstances  the  intentions  of  the  parties  as  from 
the  written  evidence.  Now,  I  think  Lord  Stair 
cannot  be  taken  to  go  farther  than  this,  sitting  as 
a  Scotch  Judge,  without  the  assistance  of  a  jury. 
The  fair  way,  if  there  is  no  circumstance  in- 
ducing the  Court  to  give  more  to  one  than  to 
the  other,  is  to  give  in  equal  shares.  But  let  us 
see  what  Lord  Stair  says  further :  "  Or  if  the 
**  skill  or  industry  of  some  of  the  partners  be  of 
"  great  importance,  the  society  may  consist  in 
<*  these  terms  that  those  persons  shall  have  no 
*^  share  of  the  loss,  and  shall  have  such  a  share 
"  of  the  profit,  according  to  the  sentence  of  Sul- 
"  pitius ;  but  if  such  inequality  of  industry,  &c. 
**  appear  not,**  (that  is,  if  no  such  circumstances 
appear,)  **.the  sentence  of  Mucins  rejecting  such 
"  inequality  of  shares  is  just,  and  there  is  ho  con- 
"  trariety  between  the  opinion  of  both,**  which  is 
coming  back  precisely  to  the  same  thing.  If  there 
is  nothing  to  guide  the  judgment  of  the  Court  to 
give  unequal  shares,  there  is  no  rule  for  them  to 
go  by  but  to  give  in  equal  shares. 

It  is  scarcely  possible  for  a  case  to  occur  in 
which  there  will  not  be  circumstances  which  it  is 
fit  to  submit  to  the  consideration  of  a  jury,  and 
which  would  induce  a  jury  to  give  in  unequal 
shares.  Your  Lordships  will  observe  Lord  Stair 
does  not  confine  himself  to  any  particular  thing, 
but  says  generally  "inequality  of  industry,  &c.** 
Now,  in  this  very  case,  a  man  in  an  established 
business  takes  a  young  man  into  partnership  ;  that 
man  who  has  an  established  business  having  the 
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1831.       goodwill  of  the  trade,  which  is  a  saleable,  market^ 
able  article.     If  he  admits  a  young  man  into  the 
V.  trade  without  his  paying  for  that  goodwill,  that 

creates  an  inequality.  Again,  it  is  fair  to  presume, 
if  he  had  been  in  the  business  a  long  time,  his  skill 
in  the  conduct  of  the  business  would  be  superior 
to  that  of  the  young  man.  There  were  those  cir- 
cumstances,  therefore,  to  guide  the  judgment  of 
the  Court  in  deciding  whether  the  share  should  be 
equal  or  unequal ;  and  I  cannot  help  thinking  it 
would  be  gros3  injustice  for  the  Court  to  proceed 
on  any  other  principle  than  that  on  which  they 
now  go,  as  I  think,  according  to  the  improved 
method  of  doing  justice  in  that  country,  namely, 
of  sending  the  question  of  amount  to  be  tried  in  a 
Jury  Court,  The  Lord  Advocate  desired  your 
Lordships  to  take  upon  yourselves  to  perform  that 
duty.  I  think,  with  humble  deference,  your  Lord- 
ships  would  be  taking  upon  you  a  duty  to  the  dis- 
charge of  which  you  are  unequal.  Perhaps  I  have 
had  as  much  experience  in  those  matters  as  most  of 
your  Lordships,  but  I  profess  myself  totally  incom- 
petent to  such  an  office.  The  fittest  persons  to 
decide  a  case  of  this  sort  are  a  jury  of  merchants, 
who  can,  from  their  habits,  easily  arrive  at  the  cir- 
cumstances of  the  case. 

The  case  ot^ Brock  v.  Brown*  is  referred  to ;  and 
it  is  admitted  by  Dr.  Lushington,  who  is  as  remark- 
able for  his  industry  as  for  his  talent,  that  there  is 
no  other  case  except  that  and  the  case  of  Peacock 
V.  Peacock.  The  case  of  Brock  v.  Brown  does 
not  appear  to  me  to  affect  this  case.  The  Court 
of  Session  did  not  decide  in  that  case  that  they 
would  not  give  unequal  shares.  It  was  decided 
only  that  persons  being  partners,  the  Court  would 
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not  allow  one  of  the  partners  to  claim  for  labour  1881. 
performed  as  a  servant.  I  think  the  Court  were 
perfectly  right  in  that  decision ;  for  the  moment  a 
partnership  is  established^  there  is  an  end  of  any 
implied  contract  for  service,  and  the  parties  could 
be  considered  only  as  partners,  and  not  master  and 
servant ;  that  is  all  there  is  decided  by  that  case. 

Then,  putting  out  of  question  the  whole  of  that 
case,  the  opinion  of  Lord  Stair  is  aided,  undoubt- 
edly, by  the  very  accurate  judgment  of  Lord 
Ellenborough,  to  which  reference  has  been  made^ 
which  is  expressly  in  point  upon  the  present  oc- 
casion. It  is  supposed  that  Lord  Eldon's  opinion 
differs  from  that  of  Lord  Ellenborough.  If  it  had 
appeared  to  me  that  there  was  ground  for  that  state- 
ment, I  should  have  thought  that  this  case  ought 
not  to  be  decided  until  we  had  an  c^portunity  of 
consulting  that  very  eminent  Judge ;  but  I  think 
that  is  not  the  case.  I  cannot  think;  that  the  re- 
port of  Lord  Eldon's  decision  is  perfectly  correct : 
for  it  is  clear  that  Lord  Eldon  himself  thought 
that  a  different  proportion  might  be  given,  or  bis 
Lordship  would  not  have  sent  it  to  an  issue ;  and 
I  think  the  issue  would  not  have  been  so  large  if  it 
had  been  sent  merely  to  try  whether  there  was  any 
evidence  of  a  partnership.  When  the  case  came 
back,  Lord  Eldon,  who  had  directed  the  issue,  to 
find  not  only  whether  there  was  a  partnership,  but 
in  what  share  and  amount,  and  who,  having  directed 
that  issue,  must  be  taken  to  have  understood  thM 
the  jury  were  to  decide  upon  the  quantum,  is 
made  to  express  his  surprise  at  the  quantum  founfd 
by  the  jury.  What  led  the  noble  Lord  to  express 
that  surprise,  I  do  not  know.  It  cannot  be  taken 
from  bence,  I  think,  that  they  had  nothing  to  da 
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1 831.      with  the  quantum  at  all,  but  merely  that  the  quati" 
turn  which  they  found  was  not  the  correct  quantum. 
V.  I  am  inclined  to  think  that  I  can  state  the  ground. 

It  appears  that  the  young  man  was  taken  into  a  bu- 
siness that  had  been  long  established  by  his  father. 
From  the  experience  I  have  had,  —  and  I  appeal 
to  the  noble  and  learned  Lord  on  the  woolsack 
whether  I  am  not  correct,  —  where  a  man,  having 
an  established  business,  takes  in  a  young  man  as 
partner,  he  gives  him  a  third  or  a  fourth ;  and  a 
jury  of  merchants,  knowing  that  to  be  as  common 
a  practice]  as  any  which  prevails  in  the  city  of 
London,  adopted  the  principle  of  that  practice. 
Whether  Lord  Eldon  was  dissatisfied  with  that 
allowance  or  not,  I  do  not  know;  but  I  am  quite 
sure  if  that  question  had  been  sent  to  a  jury  a 
hundred  times,  unless  there  had  been  some  par- 
ticular circumstances  inducing  them  to  vary  and 
find  a  different  proportion  from  that  which  was 
consistent  with  the  practice,  they  would  have 
found  the  same  proportion. 

Under  these  circumstances,  unless  my  noble  and 
learned  friend  on  the  woolsack  should  differ  from 
me,  I  should  move  your  Lordships  that  this  inter- 
locutor be  reversed,  and  that  the  matter  be  sent 
back  to  the  Court  of  Session,  with  a  direction  to 
send  an  issue  to  the  Jury  Court,  to  ascertain, 
under  all  the  circumstances  of  the  case,  what  is 
the  fair  proportion  of  this  business  to  which  this 
party  was  entitled. 

The  Lord  Chancellor.  —  I  so  entirely  agree  in 
the  view  which  my  noble  and  learned  friend  has 
just  taken  of  this  case,  that  I  should  not  have 
troubled  you  with  a  single  observation  further  than 
doing  myself  the  honour  of  seconding  his  propo- 
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sition,  but  that  this  is  not  a  case  where  the  opinion       1831. 

of  your  Lordships  goes  to  affirm  the  judgment ; 

and  your  Lordships  are  aware  that,  where  a  con-    ^     » 

trary  course  is  taken,  it  is  generally  deemed  fit,  for 

the  satisfaction  of  the  parties,  and  out  of  respect 

to  the  Court,  (which  I  most  unfeignedly  entertain 

for  the  very  learned  persons  who  constitute  the 

Court,)  to  assign  reasons  for  the  reversal ;  I  shall, 

therefore,   shortly  follow  my  noble  and  learned 

friend  in  stating  my  view  of  the  case. 

The  point  to  which  I  wish  to  call  the  attention 
of  the  House  is  this :  It  is  said  that  where  parties 
are  in  partnership  without  agreement  the  presump- 
tion of  the  law  is  that  there  is  to  be  an  equal  parti- 
cipation of  the  profits  of  the  business.  Now,  for 
this,  as  a  proposition  of  law,  as  has  been  correctly 
stated  by  my  noble  and  learned  friend,  there  is,  I 
conceive,  no  ground.  If  it  had  been  said  that  it 
was  a  presumption  of  fact,  I  could  have  better 
understood  that  than  the  statement  that  it  is  a 
presumption  of  law;  for  a  presumption  of  fact 
may  exist  as  a  sort  of  ground  on  which  a  party 
proceeds,  to  be  modified  or  affirmed  by  subsequent 
investigation  of  the  fact,  and,  accordingly,  I  go 
further  than  my  noble  and  learned  friend.  If  I 
were  trying  at  nisi  prius  the  question  what  pro- 
portion the  partners  in  a  concern  were  severally  en- 
titled to,  — (that  being  the  question  of  fact  sent  to 
an  issue  by  Lord  Eldon,  in  Peacock  v.  Peacock^ 
and  tried  afterwards  by  Lord  Ellenborough, J  —  I 
should  be  disposed  to  advise  the  jury,  leaving  the 
matter  to  them,  that  an  equal  division  would  be 
a  convenient  doctrine  of  fact,  and  form  the  ground 
for  a  convenient  inference  to  be  drawn  in  the  ab- 
sence of  other  evidence ;  but  that  would  only  be 
^supposing  that  there  was  no  other  evidence  in  the 
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1831.       cause :  if  there  was  any  other  evidence  that  could 
be  found  to  alter  the  proportions,  that  evidence 
V.  must  furnish  the  rule,  and  that  would  be  an  ad- 

ditional ground  for  saying  that  it  must  be  a  pre- 
sumption of  fact  and  not  of  law.  But  here  the 
Court  confound,  as  it  appears  to  me,  the  presump- 
tion of  fact  and  the  presumption  of  law,  and  make 
that  a  presumption  of  law  which  I  cannot  conceive 
to  be  so ;  for  this  reason,  because  if  it  be  a  pre- 
sumption of  law,  cadet  questio  as  to  the  fact 
The  evidence  is  of  no  importance  whatever;  it  is  a 
presumption  in  the  absence  of  a  written  contract, 
which  overrules  all  proof;  it  excludes  proof  from 
the  nature  of  the  case. 

This  is  a  proposition  as  to  which  I  think  the 
Court  have  been  misled,  in  a  x:ase  which  does  not 
appear  to  have  been  very  explicitly  stated,  or  to 
have  occupied  much  of  the  attention  of  the  Court: 
certainly  it  does  not  appear  to  have  excited  very 
great  attention,  for  the  Court  appears  to  have  fallen 
into  this  error,  viz.  to  have  laid  down  as  an  abso- 
lute presumption  of  law  that  which  is  only  a  pre- 
sumption of  fact  The  doctrine  goes  this  length, 
that  whatever  the  circumstances  might  be,  taking 
for  instance  the  case  of  a  banker's  clerk  who  is 
taken  into  the  house,  which  is  put  in  one  of  the 
cases  to  which  I  will  shortly  advert,  according  to 
the  decision  of  the  Court,  unless  there  be  a  special 
contract  to  exclude  the  legal  presumption,  the 
legal  presumption  shall  give  him  an  equal  share 
of  the  profits,  and  shall  exclude  all  evidence  of 
the  fact ;  excluding  all  consideration  of  the  par- 
ticular circumstances  of  the  case.  That  is  a 
doctrine  which  this  interlocutor  has  embodied, 
and  to  that  doctrine  I  cannot,  any  more  than  my 
noble  friend,  accede  in  point  of  law.     My  noble 
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«iid  learned  friend,  if  he  was  sitting  at  nisi  prius  1 831. 
directing  a  jury,  would,  very  probably,  take  that 
as  the  ground  of  his  direction,  as  being  the  con-  ^^^^^^ 
venient  division  in  the  absence  of  other  evidence 
to  break  in  upon  it.  That  is  the  line  which  I  should 
adopt,  considering  it  as  a  question  of  fact:  and  that 
is  not  peculiarly  my  view ;  for,  in  confirmation  of  the 
opinion  of  my  noble  and  learned  friend  and  myself, 
I  would  state  to  your  Lordships  that  I  have  taken 
the  opportunity  which  was  afforded  to  me  from  one 
of  the  learned  Chief  Justices  sittidg  in  a  chamber 
close  by,  as  the  argument  proceeded,  to  communi- 
cate with  him,  and  he  informs  me  that  he  has  no 
doubt  upon  this  subject  When  a  case  appears  so 
clear  which  has  been  otherwise  decided  below, 
one  doubts  sometimes  whether  one  is  taking  too 
confident  a  view  of  the  case,  and  I  wished  to 
know  whether  the  opinion  and  judgment  of  that 
learned  Judge  confirmed  my  own  ;  and  I  have  re^ 
ceived  an  intimation  that  his  clear  opinion  is  pre- 
cisely the  same  as  that  stated  by  my  noble  and 
learned  friend,  and  to  which  I  entirely  accede,  — 
that  where  there  is  no  evidence,  (not  shutting  out 
evidence,)  but  where  there  is  none,  he  should  in  all 
cases  direct  a  jury  to  take  into  consideratioti  the 
fairness  of  an  equal  division ;  but  not  discount 
tenancing  evidence,  rather  courting  evidence,  ra- 
ther regretting  that  there  was  no  evidence,  and 
only  having  recourse  to  that  presumption  in  the 
last  resort  for  want  of  evidence.  This  is  not  the 
doctrine  of  the  Court  below,  for  they  say  we  do  not 
court  evidence ;  we,  on  the  contrary,  shut  it  out ; 
for  we  conceive  we  are  bound  to  give  effect  to  this 
as  a  legal  presumption  to  overrule  it. 

It  is  more  satisfactory,  in  deciding  on  appeals 
from  the  Scotch  Courts,  where  it  can  be  done,,  to 
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1831.  refer  to  cases  in  the  Courts  of  Scotland,  than  in 
those  of  England.  Nevertheless,  the  greatest  de- 
«'•  ference  is  due  to  the  authority  of  English  Courts, 
whether  of  common  law  or  of  equity,  in  mercantile 
questions,  because  our  law  in  that  respect  purports 
to  proceed  on  the  same  principles  as  theirs  j  and  I 
should  with  difficulty  attempt  to  select  any  one 
chapter  of  ^the  Scotch  mercantile  law  which  differs 
in  its  principles,  or  is  intended  to  differ  in  its 
principles,  though  there  is  in  some  respects  a  dif- 
ference in  its  details,  from  the  law  of  England. 
Undoubtedly,  if  the  cases  in  the  Scotch  Courts  had 
been  founded  on  different  principles,  and  running 
in  an  opposite  direction  to  ours,  we  should  have 
been  bound  to  prefer  their  authority  to  ours  in 
such  a  case,  but  there  appears  to  be  no  distinction. 
I  will  first  say  a  word  with  respect  to  the  autho- 
rity of  the  civil  law,  for  I  see  that  it  is  adverted  to 
in  some  of  the  text  writers.  I  deny  that  the  civil 
law  is  of  any  authority  in  the  Scotch  law  any  more 
than  it  is  in  the  English  common  law.  Much  of 
weight  is  to  be  ascribed  to  the  authority  of  the 
makers  of,  and  the  practisers  under,  that  most 
venerable  system  of  jurisprudence,  highly  recom- 
mended by  its  great  antiquity,  by  the  number  of 
ages  during  which  it  existed,  by  the  numberless 
millions  of  people  whose  various  concerns  it  regu- 
lated during  those  ages,  and  above  all,  by  its  beau- 
tiful symmetry,  by  its  unexampled  precision  and 
fulness,  by  the  consistency  in  principle  of  all  the 
arrangements  of  that  code. '  Nevertheless,  it  has 
no  direct  weight  as  an  authority  in  the  courts 
either  of  Scotch  or  English  law,  whatever  re- 
spect may  belong  to  it  as  a  monument  of  the 
wisdom  of  old  times,  and  the  ability  of  learned 
men.     But  if  there  is  any  one  point  on  which  the 
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authority  of  the  civil  law  shall  not  be  taken  to  rule  iBSl. 
points  in  our  day,  it  is  in  questions  of  mercantile 
jurisprudence,  where  the  defective  nature  of  an- 
cient commercial  dealings,  and  commercial  in- 
stitutions connected  with  them,  and  growing  out  of 
them,  necessarily  makes  that  code  of  infinitely  less 
authority  in  mercantile  than  in  other  cases.  I  deny 
not  that  the  rule  laid  down  in  this  interlocutor  was 
the  rule  of  the  civil  law :  it  maybe  taken  undeniably 
to  have  been  so ;  and  that  in  order  to  exclude  the 
inequality  of  shares  of  profits,  it  was  requisite  that 
there  should  be  an  expresis .  stipulation,  in  the 
absence  of  which  an  equal  division  was  held  to  be 
the  presumption ;  I  may  say  the  presumption  of 
law,  a  presumption  by  jurists,  not  to  the  extent  of 
excluding  an  express  contract,  but  held  to  be  a 
presumption  of  law,  as  stated  in  this  interlocutor. 
But  I  deny  the  authority  of  that  as  a  direct  au- 
thority ;  I  deny  the  weight  of  it  in  a  questi6n 
of  mercantile  law,  in  mercantile  times,  and  in  a 
mercantile  country. 

The  authorities  of  the  English  law  are  the  other 
way  ;  and  as  to  questions  of  partnership,  between 
partners,  although  one  court  has  peculiarly  the 
cognizance  of  these,  namely  the  Court  of  Equity, 
inasmuch  as  in  the  courts  of  law  they  are  consi- 
dered as  one  and  the  same  person,  yet  the  question 
of  the  share  in  profits  between  partners  comes 
with  peculiar  advantage  under  the  cognizance  of 
a  learned  judge  like  Lord  Ellenborough,  and  a 
special  jury  of  merchants  in  the  city  of  London, 
who  declare  what  is  the  result  of  the  facts :  no 
judge  ever  had  greater  experience  in  mercantile 
law,  and  no  men  are  better  able  than  those  juries 
to  decide  by   their  good'  sense   and  mercantile 
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1831.       habits.     It  appears  in  the  report  of  the  case  a( 
^^^^     Peacock  v.  Peacock^  that  Lord  Ellenborough  en- 
»•  tertained  no  doubt  whatever :  he  excluded  at  once 

the  idea  of  equal  division,  and  directed  the  jury 
to  take  all  the  circumstances  into  their  account, 
who  I  have  no  doubt,  from  their  experience  in  the 
city  of  London,  in  which  they  carried  on  business 
themselves,  found  one  fourth  on  the  grounds 
stated,  and  the  facts  proved  to  be  the  proper 
division.  But  it  is  not  merely  Lord  Ellenborough's 
decision  on  which  I  proceed  here,  but  Lord  Eldon's, 
for  he  sent  the  question  to  a  jury ;  and  if  he  had 
held  that  there  was  in  the  absence  of  a  written 
contract  a  presumption  of  law  in  favour  of  equality, 
it  would  have  been  fruitless  to  have  done  more 
than  send  to  a  jury  the  question —  Are  A.  and  B, 
partners?  which  is  the  first  branch  of  the  issue; 
and  then  for  the  second  —  Is  there  any  thing 
in  their  connection  with  each  other  to  alter,  by 
special  contract,  the  presumption  of  law  for  want 
of  an  express  agreement?  Those  would  have 
been  the  questions  Lord  Eldon  would  have  sent 
to  the  jury ;  and  when  it  came  back,  instead  of 
merely  making  an  observation  in  disparagement  of 
the  verdict  —  for  it  went  to  no  more — he  would  at 
once  have  said  they  had  determined  a  question, 
which  he  had  not  sent  to  them ;  but  if  he  had  cjone 
so,  it  would  have  been  a  disparagement  of  his  own 
direction  by  the  issue:  for  he  directed  them  to 
inquire  what  was  the  share  and  amount,  and  all  he 
appears  to  have  said  on  the  matter  afterwards 
coming  before  him  was,  "  I  do  not  exactly  see  on 
what  ground  the  jury  came  to  that  conclusion," 
If  he  had  known  as  much  as  my  noble  and  learned 
friend  or  as  Lord  Ellenborough  knew  from  what 
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had  passed  before  him   in  Guildhall,   he  would       1831. 
not  have  expressed  his  surprise ;  for  it  is  not  un- 
common that  that  should  be  the  proportion  in  the    ^ 

case  of  father  and  son.  There  was  no  new  trial 
directed  by  Lord  Eldon.  It  is  said  that  they  had 
acquiesced  in  the  verdict,  and,  therefore,  he  was 
satisfied ;  but  it  appears  that  it  was  only  as  to  the 
question  of  fact — the  exact  proportion  of  one 
fourth  —  that  Lord  Eldon  felt  a  doubt,  not  seeing 
how  that  was  established.  It  is  a  mere  observation 
expressing  a  doubt  as  to  the  ground  on  which  the 
jury  came  to  that  conclusion ;  but  if  he  had  not 
sent  that  to  the  jury  as  a  question  of  fact,  and  they 
had  so  found,  as  it  appears  to  me,  Lord  Eldon 
would  have  set  that  right,  when  it  came  on  for 
further  directions. 

Such  being  the  only  matter  laid  before  us  with 
respect  to  English  law,  how  stands  the  Scotch  law 
as  it  appears  froip  cases  or  the  authority  of  text 
writers?  The  valuable  authority  of  Lord  Stair  has 
been  alluded  to  by  my  noble  and  learned  friend. 
Mr.  Erskine's  is  nothing  in  derogation  of  that  au- 
thority, when  accurately  viewed;  Lord  Bankton's 
is  an  express  affirmance  of  that  authority,  and  then 
your  Lordships  have  a  case  which  has  been  cited, 
to  the  accuracy  of  which  I  hear  no  objection  urged. 
I  mean  the  case  of  Russell  v.  Anderson.  There  you 
find  that  the  learned  judge  is  dealing  with  this  very 
proposition.  He  does  not  accede  to  this  proposi- 
tion of  law  as  a  general  one ;  for  he  considers  it 
to  apply  only  to  the  predicament  where  parties 
associate  on  equal  terms,  both  in  stock  and  labour. 
In  point  of  law,  the  party  founds  his  plea  on  the 
equal  rights  of  partners  from  which  he  derives  the 
consequence,  that  if  there  be  not  indisputable  evi- 
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19S1.  dence  of  a  different  arrangement,  equal  rights  must 
be  presumed.  What  is  meant  by  equal  rights 
!«.«-  strictly  applies  to  the  shares  you  have  equal  rights 
to :  shares  which  may  be  equal,  or  unequal,  accord- 
ing to  the  circumstances  ai^  the  case.  He  deals 
with  this  as  the  proposition ;  he  cites  Lord  Stair, 
and  Lord  Bankton ;  he  then  states  that  where  there 
is  room  for  doubt,  it  must  be  sent  to  the  jury ;  he 
then  cites  Peacock  v.  Peacock^  and  he  supposes  the 
case  of  a  clerk  admitted  as  a  partner  into  Sir 
William  Forbes's  banking  house;  adding,  that  it 
could  not  be  supposed  in  such  a  case,  though  it  is 
that  for  which  the  Respondent  must  contend,  that 
he  would  be  entitled  to  an  equal  share  of  the  profits 
with  the  heads  of  that  house.  This  is  an  auliiority 
precisely  in  point,  and  there  is  no  authority  on  the 
other  side. 

Upon  these  grounds ^^  taking  it  simply  as  a  ques- 
tion of  Scotch  law,  deciding  nothing  further,  as  it 
is  our'rule,  or  ought  to  be  our  rule,  in  no  case  to 
go  further  than  the  simple  question  before  us ;  and 
saying  nothing  at  all  about  Peacock  v.  Peacock, 
except  to  explain  the  discrepancy  which  is  sup- 
posed  to  have  existed  between  the  Court  of  Equity 
and  the  learned  judge  at  nisi  prius;  saying  nothing 
respecting  the  law,  except  as  a  question  of  Scotch 
law,  established  by  the  decision  of  a  learned  judge, 
established  by  text  writers  of  the  greatest  emi- 
nence, and  established  by  decisions  of  the  Court 
itself; — upon  these  grounds  I  concur  with  my  noble 
and  learned  friend  in  advising  your  lordships  to 
reverse  the  decision,  and  remit  the  cause  to  the 
Court  of  Session,  in  order  that  they  may  send  the 
question  to  the  Jury  Court  as  they  were  in  the 
course  of  doing,  but  for  the  impediment  thrown  in 
their  way,  by  laying  down  a  wrong  position. 
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Interlocutor  reversed,  and  cause  remitted  to  the  1831. 

Court  of  Session,  with  a  direction  that  the  ques-  .llTlIlZ!! 

tion  of  the  amount  of  share  be  sent  to  the  Jury  »• 
Court  for  trial. 


The  Lord  Advocate  made  a  short  argument  on 
the  cross  appeal.  He  contended  that  whatever 
the  house  might  do  in  regard  to  the  question  of 
partnership,  they  ought  still  to  decide  that  Mr. 
Campbell  had  waived  all  claims  for  further  pay- 
ment for  his  services  as  a  clerk,  when  taken  into 
partnership. 

The  Lord  Chancellor  interrupted  him,  by  asking 
if  this  also  was  not  a  matter  of  fact,  proper  to  be 
submitted  to  a  jury. 

The  Lord  Advocate  admitted,  that  it  was  in 
some  degree  a  question  of  fact 

The  Lord  Chancellor  intimated,  that  both  ques- 
tions should  be  disposed  of  in  the  same  way  by 
reversing  the  interlocutor,  so  far  as  appealed  from 
in  the  original,  and  in  the  cross  appeal ;  and  remit- 
ting the  cause  to  the  Court  of  Session,  with  an 
instruction  to  them  to  direct  an  issue  or  issues  to 
be  tried  by  a  jury,  in  regard  to  the  whole  matters 
which  were  in  dispute  between  the  parties. 
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SCOTLAND. 

(court  of  session.) 

1830.         OuCHTERLONY  ...  4pp€Uant ; 
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Lord  Lynedoch        -        -        -         Respondent, 

O.  was  appointed,  with  five  other  trustees,  under  a  deed  which 
provided  that  every  act  done  under  the  trust  should  be  witb 
the  concurrence  of  at  least  three  of  the  trustees.  Three  of 
the  trustees  advanced  part  of  the  trust-fund  to  K.y  one  of  the 
parties  interested,  upon  the  security  of  an  insurance  upon  his 
life,  in  which  act  O.  refused  to  concur.  Upon  the  death  of 
K.  the  insurance  office,  before  payment  of  the  money,  t^ 
quired  a  discharge  from  all  the  trustees,  of  whom  only  three 
remained  alive,  in  which  discharge  O.  having  refused  to  con- 
cur,— upon  a  suit  in  the  Court  of  Session,  it  was  decreed 
that  he  should  execute  the  discharge,  and  concur  in  all  law- 
ful and  necessary  acts  to  give  effect  to  the  trust. 


July  7.  The  Lord  Chancellor. — This  is  an  appeal  from 
the  Court  of  Session  in  Scotland,  The  case  aris^ 
out  of  a  trust-deed  and  disposition  executed  iq  the 
year  1802.  By  that  deed  the  trustees  who  are 
named  in  the  instrument  being  five  in  number,  and 
to  whom  Colonel  Kinloch  was  afterwards  added, 
are  directed  to  lay  out  a  sum  of  12,000/.  for  certain 
purposes  upon  lands  in  Forfar.  The  trustees  acting 
under  that  deed  laid  out  a  sum  to  the  extent  of 
8000/.  and  upwards,  on  lands  within  the  descrip- 
tion  mentioned  in  the  deed,  and  afterwards  em- 
ployed 2400/.,  not  in  the  purchase  of  lands,  but  in 
a  loan  to  Colonel  Kinloch,  who  was  the  heir  of 
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entail  and  co- trustee.     Colonel  Kinloch,  by  way      Jf^ 
of  security,  insured  his  life  with  the  Royal  Ex- 
change Assurance  Company,   and  he  also  gave 
a  security  for  the  payment  of  the  premiums. 

At  the  time  when  this  transaction  was  under 
negotiation,  it  was  communicated  to  one  of  the 
trustees,  Mr.  Ouchterlony,  who  dissented  from  it  j 
he  was  dissatisfied  with  this  mode  of  applying  the 
funds,  which  he  considered  to  be  inconsistent  with 
the  terms  of  the  deed,  and. in  the  course  of  the 
correspondence  or  communication  which  took 
place  upon  that  subject,  he  said  he  would  not 
act  any  longer  in  the  trusts.  By  the  terms  of 
the  deed,  three  of  the  trustees  are  declared  to  be 
a  quorum.  It  was  necessary  that  three  should 
concur  in  any  act ;  and  any  act  done  by  them  was 
declared  to  be  valid  and  binding  as  long  as  there 
were  three  trustees  remaining.  Nothing  further 
took  place  with  respect  to  this  transaction  during 
the  lifetime  of  Colonel  Kinloch.  In  the  year  1824 
he  died ;  at  that  time  there  were  but  three  trustees 
living:  Mr.  Ouchterlony,  Lord  Lynedoch,  and  an- 
other. Application  was  made  to  the  insurance 
office  for  the  payment  of  the  money.  The  insur- 
ance was  made,  and  properly  made,  according  to 
the  law  of  Scotland,  in  the  names  of  all  the  trus- 
tees. The  insurance  office  refused  to  pay  the 
money  without  a  discharge  from  the  three  trustees. 
Application  was  made  to  Mr.  Ouchterlony  to 
unite  in  giving  this  discharge ;  he  refused,  and  in 
consequence  of  that,  this  suit  was  instituted  against 
him,  calling  on  him  to  join  in  the  discharge ;  and 
judgment  of  tlie  Court  of  Session  was  pronounced 
against  him  to  that  effect ;  from  that  judgment 
there  has  been  an  appeal  to  your  Lordships'  House. 
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1880.  After  the  judgment  was  pronounced,  and,  I  be- 

lieve, pending  this  appeal,  Mr.  Ouchterlony  was 
».  _  advised  to  sign  the  discharge;  a  discharge  was 
accordingly  signed,  and  the  money  was  paid.  Still 
however,  Mr.  Ouchterlony  has  a  right  to  your 
Lordships'  judgment,  with  respect  to  the  validity 
of  the  decision  in  the  Court  below.  Mr.  Ouchter- 
lony stated,  that  he  did  not  conceive  he  should  be 
justified  in  signing  the  discharge ;  that  it  would 
make  him  a  participator  in  the  original  act ;  that 
he  had  condemned  the  original  act ;  that  he  was 
not  liable  by  that  deed  for  his  omissions,  but  for 
his  intromissions ;  and  that,  by  signing  the  deed 
and  receiving  the  money,  he  should  be  an  intro- 
mitter,  and  should  be  liable,  if  the  estate  had 
suffered  any  thing  by  this  mode  of  investing  the 
funds.  I  apprehend  that  these  objections  were 
altogether  frivolous.  In  the  first  place,  if  the 
money  was  misapplied  —  if  it  was  an  improper  in- 
vestment —  it  was  the  duty  of  Mr.  Ouchterlony,  as 
one  of  the  three  surviving  trustees,  to  do  every 
thing  in  his  power  for  the  purpose  of  recovering 
the  money,  that  it  might  be  invested  more  in  con- 
formity with  the  terms  of  the  deed.  The  signing 
the  discharge,  under  the  circumstances  in  which 
he  was  placed,  would  not  have  made  him  a  parti- 
cipator, or  at  all  responsible  for  the  original  in- 
vestment of  the  money.  I  conceive,  therefore, 
that  the  excuse  and  reason  he  has  assigned  for  not 
signing  the  discharge  is  altogether  unsustainable. 

There  is,  however,  another  part  of  this  judg- 
ment which  is  material,  and  which  is  brought 
under  the  consideration  of  your  Lordships*  House. 
The  Court  below  have  not  only  ordered  that  he 
should  sigh  the  discharge,  but  they  also  declared 
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that  he  is  bound,  in  the  future  management  of  the  J  830. 
estate,  to  act  along  with  the  trustees,  and  to  concur 
with  them  in  all  proper  and  necessary  acts  of  ^ 
administration,  and  have  decreed  accordingly. 
Now  the  question  is,  whether  the  Court  below  had 
authority  to  make  a  decree  of  this  description. 
Mr.  Ouchterlony  has  accepted  the  trusts.  By  the 
terms  of  the  trust  three  persons  were  necessary 
to  concur  in  any  act  to  give  effect  to  that  act : 
all  the  trustees,  except  Mr.  Ouchterlony  and  two 
others,  had  died.  If  Mr.  Ouchterlony,  therefore, 
did  not  concur  in  any  act,  nothing  could  be  done 
under  the  trust.  He  had  accepted  the  trust; 
and,  according  to  the  opinion  and  decision  of 
the  Court  below,  he  having  once  accepted  the 
trust,  could  not  withdraw  from  it,  so  as  to  defeat 
the  object  of  the  trust;  and  it  appears  to  me 
that  this  opinion  is  confirmed  by  the  law  of  Scot- 
land. But  according  to  some  suggestions  which 
were  stated  at  the  bar,  it  was  conceived  that  there 
was  no  authority  to  support  such  a  decision.  On 
the  contrary,  it  was  suggested  that  there  were 
authorities  the  other  way.  I  attended,  however, 
with  great  patience  to  the  statement  of  the  learned 
counsel,  and  have  since  endeavoured  to  find  such 
authority.  I  have  found,  however,  nothing  in  any 
text  writer,  or  any  case  to  establish  such  a  posi- 
tion ;  no  such  passage  was  quoted,  no  such  opinion 
was  referred  to,  no  such  case  was  shewn  to  exist. 
I  therefore  feel  it  my  duty,  under  all  these  cir- 
cumstances,  to  advise  your  Lordships  to  concur  in 
the  decision  of  the  Court  below;  the  effect  of 
which  is,  to  uphold  this  trust,  to  give  effect  to  it, 
and  to  compel  Mr.  Ouchterlony,  who  accepted  the 
trust,  to  act  in  discharge  of  it  in  the  manner  stated 
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1830.      in  this  decree:  that  is,  to  concur  in  all  lawful  anil 
'^'^^'^^      necessary  acts,  for  the  purpose  of  giving  effect 
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». to  the  trust  to  which  he  was  a  party,  and  whicli 

he  had  regularly  accepted.  I  should,  under  these 
circumstances,  humbly  advise  your  Lordships  to 
affirm  this  decree. 

Judgment  affirmed. 
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SCOTLAND. 

(court  of  session.) 

Pentland         ....         Appellant; 
WiLLOUGHBT    -        .        -        -        RespofidenL 

Upon  a  contract  for  the  sale  and  purchase  of  a  wood,  in  which 
the  vendor  reserved  a  power  to  retain  a  certain  number  of 
acres  to  be  taken  out  of  the  belt,  and  in  a  suit  in  the  Court 
of  Session  respecting  the  price  or  value  of  the  part  selected 
to  be  reserved,  evidence  was  admitted  by  the  Court  which 
ought  to  have  been  rejected,  and  judgment  was  given  for  the 
vendor,  the  purchaser  not  having  asked  of  the  Court  to 
direct  an  issue  to  the  Jury  Court. 

Upon  appeal  against  this  decision,  the  House  of  Lords,  being 
of  opinion  that  the  judgment  was  supported  by  the  other 
evidence  in  the  cause,  and  ought  to  have  been  the  same  if  the 
evidence  improperly  admitted  had  been  rejected,  and  that 
the  Court  was  judge  of  the  law  as  well  as  the  fact:  Held 
that  the  judgment  was  right,  and  that  an  issue  as  to  the  value 
ought  not  to  be  directed. 

N.  B.  That  the  same  exception  to  the  general  rule  as  to  new 
trials  prevails  in  English  courts  of  law,  where,  although  the 
effect  produced  upon  the  jury  by  the  improperly  admitted 
evidence  cannot  be  ascertained,  the  courts,  in  some  in- 
stances, refuse  to  direct  a  new  trial. 
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«  1 

Lord  WYNFORD.  —  in  tWs  case  objections  Nov.  12. 
were  taken,  and  most  powerfully  argued,  against 
the  evidence  received  in  this  cause;  and  also  an 
objection  that  the  judges  had  taken  upon  them  to 
decide  a  question  of  fact,  instead  of  leaving  it  to 
a  jury.     I  {im  decidedly  of  opinion  that  the  evi- 
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1830.       dence  received  ought  to  have  been  instantly  re- 
jected, and  it  would  have  been  rejected  in  this 
"•  country.  I  allude  to  the  evidence  of  the  document 

found  in  London,  by  which  a  price  is  set  upon  tlie 
acres ;  and  I  allude  to  the  question  asked  after  the 
man  had  sworn  he  had  heard  nothing :  it  having 
been  permitted  to  ask  him,  **  Can  you  say  such  a 
thing  did  pass?"  when  he  had  given  an  answer  be- 
fore, shewing  that  he  was  clearly  incompetent  to 
answer  the  first  question.  I  agree  with  the  learned 
counsel  for  the  Appellant,  that  the  extent  of  this 
wood  was  a  question  of  fact,  which  ought  to  have 
been  sent  to  a  jury  ;  but  it  seems  that  the  parties 
did  not  ask  to  have  it  sent  to  a  jury ;  and  if  they 
did  not  ask  to  have  it  sent,  it  was  competent  to 
the  Court  either  to  send  it  to  a  jury  or  not.  They 
took  upon  themselves  to  decide,  it  not  being  asked 
to  send  it  to  a  jury ;  and  I  think  they  have  de- 
cided it  rightly.  When  I  say  that  I  think  they  have 
decided  it  rightly,  I  mean  that  upon  the  evidence 
which  was  admissible,  rejecting  all  the  evidence 
I  have  alluded  to,  I  think  their  decision  is  right 
I  have  known  some  exceptions  to  this  rule  in 
England,  that  when  it  has  been  most  apparent  that 
the  verdict  must  have  been  the  same  way,  if  the 
evidence  received  had  not  been  received,  theCourts 
have  refused  a  new  trial.  Those  are  exceptions ; 
the  general  rule  is,  when  evidence  has  been  re- 
ceived which  ought  not  to  have  been  received,  as 
the  Court  cannot  say  what  effect  it  has  had  upon 
the  jury,  to  send  it  back  to  another  trial.  But 
there  is  a  material  difference  between  the  case  of  a 
Jury  Court  and  the  Court  of  Session :  the  jury  are 
the  judges  of  the  fact,  and  the  judges  cannot 
know  the  effect  the  evidence  has  had  upon  their 
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minds.  The  judges  in  Scotland  are  judges  of  the  tj30. 
law  and  of  the  fact ;  and  I  believe  in  Scotland,  as 
in  courts  on  the  Continent,  though  they  have, 
with  certain  exceptions,  the  same  rules  of  evidence 
that  we  have  here,  they  do  not  so  rigidly  adhere  to 
them,  from  the  whole  power  being  in  their  own 
hands,  as  to  the  effect  to  be  given  to  the  evidence. 

But  the  way  in  which  I  shall  put  this  case  to 
your  Lordships  is,  to  put  it  upon  evidence  that  is 
admitted  on  all  hands  to  be  good;  and  I  say, 
putting  it  upon  that,  the  judgment  of  the  Court 
below  is  sustainable.  I  do  not  put  it  strong  enough, 
when  I  say  that  it  is  sustainable;  but  if  it  was  sent 
down  again,  and  a  different  judgment  was  obtained, 
that  judgment  would  work  gross  injustice. 

What  are  the  questions  ?  One  question  is  as  to 
the  extent  of  the  wood  purchased;  that  is  un- 
doubtedly, as  I  have  stated,-  a  question  of  fact. 
The  second  question  is,  whether  the  allowance  for 
the  belt  or  screen  was  to  be  paid  by  average 
merely,  or  whether  it  is  to  be  made  (a  new  point 
raised  here,  upon  which.  I  shall  say  a  word  by  and 
by,)  by  value  as  well  as  measure.  Now,  upon  the 
first  point,  as  to  the  quantity  purchased,  I  do  not 
think  it  possible  for  any  man  to  entertain  a  doubt. 
On  the  part  of  the  Appellant  it  is  contended,  that 
he  purchased  270  acres.  On  the  part  of  the  Re- 
spondent it  is  said  that  he  purchased  203  acres ; 
but  is  there  not  one  fact  in  this  case  decisive  as  to 
the  quantity  purchased  ?  The  first  offer  made  by 
the  Appellant  is  an  offer  of  10/.  an  acre,  and  the 
sum  offered  brings  it  exactly  to  the  quantity  of  203 
acres.  It  is  quite  clear,  therefore,  when  they  were 
calculating  the  price  per  acre,  it  was  understood 
on  each  side  that  the  quantity  was  what  I  have 
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1830.       mentioned.     Taking  the  other  sum  at  122.  an  acr^ 

according  to  the  sum  proposed  by  the  Respond- 

^•^^^    ents,  it  makes  203  acres.     After  that,  it  is  impos« 

sible  to  doubt  that  203  acres  was  the  quantity,  and 

not  270. 

But  there  is  another  very  strong  circumstance. 
The  203  acres  are  bounded  by  the  road;  and  what 
is  more  strong  than  that,  there  is  the  moss  dyke : 
for  what  purpose  was  that  put  there  ?  Not  to  keep 
cattle  going  from  one  part  to  the  other,  for  cattle 
were  not  put  in ;  it  was  only  for  the  boundary : 
the  part  above  the  dyke  was  plantation  solely  ;  the 
part  below  the  dyke  not  plantation. 

I  am  of  opinion  that  203  acres  were  purchased ; 
and  203  acres  the  Court  were  of  opinion  the  party 
was  entitled  to  receive. 

Then  that  brings  us  to  the  other  question  ;  and 
my  opinion  is  founded  upon  that,  not  by  going  out 
of  the  contract ;  I  take  it  upon  the  contract  itself. 
I  agree  with  Mr.  Brougham  entirely,  that  when  a 
contract  is  reduced  into  writing,  any  previous  con- 
versations or  writings,  except  as  they  are  confirm- 
atory of  the  written  contract,  ought  to  be  rejected; 
for  this  plain  reason,  that  the  parties  to  the  con- 
tract talk  about  a  thousand  different  things  that 
ought  not  to  have  any  weight  upon  the  contract, 
because  each  party  might  have  given  way.  You 
are  not  to  attend  to  what  passes  before  the  con- 
tract, but  what  passes  when  it  is  reduced  into 
writing. 

Now  let  us  look  at  what  is  the  contract,  as  it 
appears.  This  is  the  proposal  of  Lord  Gwydir's 
agent :  "  From  the  estimate  of  the  quantity 
"  and  size  of  the  timber  on  the  Stielitz  plant- 
**  ations,  it  appears  that  the  amount  of  such  valu- 
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•*  ation  at  the  lowest  average  would  be  2452/./'       1830. 

that  is  taking  it  at  12/L  an  acre,  instead  of  10/., 

offered  by  the  letter  immediately  preceding;  "  for 

"  which  sum  I  now  make  you  the  offer  of  that 

"  wood,  to  be  cut  and  paid  for  according  to  the 

*•  agreements  drawn  out  by  us  when  you  were  in 

"  London  last ;"  that  is,  **  the  whole  to  be  cleared 

**  off  in  three  years  from  the   commencement  of 

**  the  cutting."     Upon  this  I  should  certainly  say 

that  there  was  no  other  agreement  or  agreements 

that  could  be  adopted  into  this,  but  what  related 

to  the  cutting  in  three  years.     Secondly,  it  is  to 

be  paid  for  by  bills  at  six  months,  dividing  the 

whole  into  six  payments,  of  which  the  first  payment 

to  be  paid  in  advance,  and  a  bill  given  at  six  months 

for  the  next  payment,  and  the  wood  reserved  to 

be  deducted  at  payment  of  last  bill.     Thirdly,  the 

screen  of  wood  to  be  not  more  than  twenty-five 

Scotch  acres,  nor  less  than  fifteen  acres,  and  chosen 

by  the  proprietor  or  his  agent     Fourth,  a  third  of 

the  whole  plantation  to  be  cut  and  cleared  yearly, 

and  that  in  one  part  only. 

Then  the  answer  to  this  is:  **I  was  favoured 
•*  with  yours  of  the  21st  current,  making  me  an 
"  offer  of  the  timber  on  the  Stielitz  plantations,  at 
**  2452/.  sterling.  Although  I  have  again  peram- 
•*  bulated  them,*'  —  so  that  this  gentleman  un- 
doubtedly knew  the  extent  of  the  wood,  and  what 
he  was  purchasing, — "  I  really  think  the  same 
•*  is  high."  That  he  would  say  if  they  had  asked 
him  5l.  an  acre,  I  dare  say,  as  we  may  collect  from 
his  legal  reason  ;  **  but  I  shall  throw  myself  en- 
tirely into  your  hands;  and  when  you  consider  it 
is  clearing  you  without  further  trouble,"  —  he 
might  have  added,  and  making  an  amazing  good 
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1830.       bargain  for  myself)  —  **  I  hope  both  Mr.  Burrell 

<<  and  you  will  be  disposed  to  give  me  an  abate- 

»•  "  ment,  and  make  each  payment  of  the  six  S50/., 

Itt.lWW  I  •/ 

"  which  would  make  2100/.  instead  of  2452^  That 
**  I  leave  entirely  to  Mr.  BurrelPs  consideration 
**  and  yours ;  for  a  person  taking  off-hand  such  a 
**  bargain  should  have  a  little  latitude,  and  there 
"  is  considerable  risk.  Please  receive  inclosed  a 
"  bank  draft  for  350/.,  payable  to  you  or  order, 
"  which  would  be  the  first  instalment  of  the  price, 
"  if  allowed  to  be  2100/. ;  but  if  it  must  be  more,  if 
**  you  are  so  hard-hearted  as  to  exact  12/.  instead 
"  of  10/.,"  —  for  that  which  I  afterwards  tell  you 
is  worth  4OL9  —  *'  I  shall  send  it  with  the  bill  for 
**  the  next  instalment,  at  six  months,  on  com- 
**  mencing  cutting,  which  I  shall  do  in  a  short 
"  time."     That  is  all  that  is  material. 

The  question  is,  whether  there  is  a  contract 
to  pay  according  to  price,  or  according  to  valuer 
upon  the  face  of  this  instrument  Let  us  see 
what  this  gentleman  is  contending  for.  He  con- 
tended afterwards  that  it  was  to  be  taken  according 
to  value,  but  not  the  value  to  be  found  comprising 
that  contained  in  the  belt  with  the  other  part  of 
the  wood,  but  according  to  the  market  price,  and 
he  says  it  is  40/.  It  appears  that  he  had  bought  it 
at  12/.  The  point  he  is  comphiining  of  now  is  en- 
tirely an  after  thought  —  an  attempt  he  makes  in 
the  first  instance.  Having  purchased  at  12/.  an 
acre,  he  thinks  he  is  to  sell  back  eighteen  acres  at 
40/. :  a  more  iniquitous  attempt  was  never  made. 
The  arguments  of  Mr.  Brougham  and  Mr.  Ro- 
milly  would  be  deserving  of  great  weiglit,  if  there 
was  a  reservation  of  the  eighteen  acres,  to  be 
taken  out  of  any  part  of  the  property,  but  tliat  is 
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not  so:  fifteen  or  twenty-five  acres  are  to  be  taken  1830. 
from  the  belt,  to  form  a  screen  round  the  estate* 
It  was  known  from  what  part  of  the  wood  they  were  _  » 
to  be  taken  ;  and  if  this  gentleman  knew  that,  and 
that  what  was  likely  to  form  a  screen  was  more 
valuable  than  the  rest,  after  his  perambulation  he 
would  have  said,  *  You  are  going  to  make  a  screen, 
and  that  which  you  are  going  to  take  is  of  much 
more  value  than  any  other  part,  and  you  must  pay 
roe  more  for  it'  He  does  not  say  a  word  of  the  kind, 
and  it  is  clear  that  he  considered  the  belt  and  the 
other  part  of  equal  value ;  probably  he  considered 
the  belt  of  inferior  value,  for  as  the  belt  formed  a 
screen  to  the  others,  the  trees  copiprised  in  the  belt 
might  not  be  so  large  as  the  trees  screened  by  the 
belt  But  according  to  this  contract,  and  the  con- 
duct  of  the  parties  upon  it,  if,  when  forming  this 
belt,  the  Respondent's  steward  had  dipped  in  fur- 
ther than  was  necessary  for  the  belt,  the  other 
party  would  have  had  a  right  to  object  and  say 

*  You  are  not  taking  it  for  a  belt  but  because  they 
are  large,  good  trees ;  which  is  not  consistent  with 
the  terms  and  spirit  of  the  contract :  you  are  only 
to  take  that  which  is  necessary  to  form  a  belt*  And 
if  that  objection  had  not  been  entered  into,  and  he 
had  gone  into  a  court  of  justice,  and  had  said, 

*  Under  the  pretence  of  a  belt  by  making  an  angular 
line,  you  have  embraced  trees  that  cannot  be  neces- 
sary for  the  belt,' — if  that  had  occurred,  he  would 
have  made  a  good  case,  and  the  Court  would  have, 
done  justice  between  the  parties;  but  he  makes 
no  objection ;  he  is  present  at  the  time  when  the 
belt  is  staked  out,  and  the  witnesses  say  they 
heard  no  objection  made.  But  if  any  thing  unfair 
had  taken  place  upon  the  occasion,  would  not  this 
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1830.  gentleman  have  sent  a  written  notice,  and  said, 
*  You  have  gone  beyond  the  extent  of  your  right '? 
I  say  he  has  completely  acquiesced  in  taking  this 
belt  as  it  was  fairly  set  out ;  and  if  it  was  fairly  set 
out  as  a  belt  or  screen,  it  is  to  be  taken  as  of  the 
same  value  as  the  other ;  and  if  we  were  to  send  it 
down  to  an  inquiry  whether  it  was  of  equal  value 
with  the  other,  I  rather  think  this  gentleman  would 
not  then  have  so  large  an  allowance  as  he  is  now 
entitled  to,  but  it  would  be  prolonging  litigation : 
I  am  extremely  sorry  to  see  that  a  small  questioo 
of  this  sort  has  been  in  dispute  from  the  year  1819 
or  1820  down  to  the  year  1830 :  we  will  not  indulge 
Lord  Gwydir,  if  he  was  to  ask  it;  and  it  may  pre- 
judice the  other  party,  by  sending  it  down  again  to 
make  the  inquiry  whether  the  belt  was  of  equal 
value  with  the  rest  of  the  plantation. 

Confining  ourselves  to  that  which  is  to  be  found 
within  the  four  comers  of  the  contract,  it  is  evident 
that  all  the  203  acres  were  regarded  by  both  the 
contracting  parties  as  of  equal  value,  and  that  it 
therefore  applies  to  the  only  mode  by  which  the 
appoitionment  can  be  made.     When  this  gentle- 
man tak^s  his  objection  afterwards,  he  contends 
that  he  ought  to  be  paid  at  the  rate  of  40/.  an  acre, 
and  that  he  had  bought  the  whole ;  whereas  he  had 
only  bought  the  whole  except  such  part  as  Lord 
Gwydir,   under  the  instrument,    had  a  right  to 
reserve :   that  part  remained  in  Lord  Gwydir,  and 
did  not  vest  in  this  person,  to  be  sold  back  at  any 
extravagant  price  he   chose.     He  says,    *  Having 
bought  the  whole  at  12/.  an  acre,  I  offer  to  sell 
you   these   eighteen  acres  at  40/.  an  acre.'     He 
desires  a  valuation  to  be  made,  and  a  valuation  is 
made  under  the  order  of  the  Court.     In  two  or 
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three  years  the  trees  could  not  have  much  im-  1830. 
proved,  at  least  not  to  the  extent  of  the  difference  .^^"*^ 
between  12L  and  40/, ;  but  the  trees  are  valued,  "• 

which  he  had  bought  at  12/.  an  acre,  at  376/.,  which 
is  above  20/.  an  acre ;  this  gentleman  is  not  con- 
tent with  that,  but  he  is  desirous  of  squeezing 
something  more  out  of  Lord  Gwydir,  with  whom 
he  had  made  a  most  advantageous  bargain. 

I  submit  to  your  Lordships,    that  this  appeal 
ought  to  be  dismissed,  with  100/.  costs. 

Judgment  affirmed,  with  100/.  costs. 
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SCOTLAND. 
(court  of  session.) 

Carnegy Appellant; 

Scott ResponderU. 

Where  a  lessee  of  lands  is  in  possession  under  the  judgment  of 
a  court  of  law  in  Scotland,  which  judgment,  upon  appeal  to 
the  House  of  Lords,  was  held  to  be  erroneous,  die  possession 
is  bond  fide ;  and  the  lessee,  by  the  law  of  Scotland,  is  not 
accountable  to  the  owner  for  the  profits  of  the  lands  during 
the  possession. 


^ft«^*  1  HE  Lord  Chancellor.^  —  With  respect  to  the 
first  question,  I  never  saw  a  case  more  clear  from 
doubt  than  the  construction  of  this  instrument 
By  making  *  heir'  a  word  of  purchase,  — for  that  is 
what  is  really  done  here,  — they  give  a  sort  of  entire 
vested  right  in  the  person  who  answers  to  the  de- 
scription of  heir ;  whereas,  after  all,  she  was  only 
one  of  the  coparceners ;  she  did  not  answer  that 
description :  but  even  if  she  had,  the  House  of 
Lords  in  reversing  set  up  the  first  judgment  in  a 
very  peculiar  way. 

This  is  a  question  of  violent  profits ;  upon  that 
subject  the  law  of  Scotland  totally  differs  from  the 
law  of  England,  where  a  person  has  been  in  what  is 
called  bond  jide  perception  of  the  profits,  and  has 
made  expenditure  for  the  benefit  of  the  estate. 
The  law  of  Scotland,  in  conformity  with  the  civil 

*  Lord  Brougham. 
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law,  with  some  modifications,  and  in  conformity,  1830. 
to  a  degree,  with  the  law  in  the  greater  part  of 
Europe,  holds  that  the  bondjide  perception  and 
consumption  of  the  fruits  which  are  supposed  to 
be  consumed  follows  the  rule  of  bond  fide  pos- 
session :  "  bond  fide  possessor  fiicit fiructos  perceptos 
et  consumptos  suos  ;*'  that  is,  we  know,  a  rule  con- 
trary to  the  English  law.  They  also  hold  with 
the  giving  relief  to  the  extent  of  a  portion,  if  not 
the  whole,  as  far  as  it  can  be  reasonably  estimated, 
of  that  which  he  has  bond  fide  expended  for  the 
improvement  of  the  subject  matter.  Now  that 
being  the  law,  and  the  question  being  bona  fides 
or  not,  it  becomes  a  question  of  fact  how  far  there 
is  bona  fides  entitling  the  party?  what  shall  be 
considered  the  first  cesser  of  the  bona  fides  ?  and 
where  begins  the ^mala  fides,  so  as  to  render  him 
responsible  for  the  violent  profit?  Is  there  any 
case,  or  any  authority  without  a  case,  in  which 
it  has  been  held  that  a  party  in  possession  under  a 
judgment  of  the  Court  below  (appealed  from,  it  is 
true,  but  still  in  possession  until  reversed  by  a 
subsequent  judgment),  though  it  may  be  contrary 
to  all  the  principles  of  law,  is  in  maid  fide :  can 
any  instance  be  shewn  where  there  having  been  a 
possession  during  the  subsisting  judgment,  which 
judgment  was  afterwards  reversed  on  the  clearest 
reasons  of  law  in  this  house,  the  reversal  of  that 
judgment  has  been  held  to  go,  by  relation,  back 
during  the  period  of  possession  to  impeach  the 
perception  and  consumption  of  profits^  or  where 
the  possessor  has  been  deprived  of  the  benefit  of 
his  improvements  (for  it  is  the  same  thing  while 
the  judgment  appealed  from  stands),  so  that  it  was 
to  be  considered  mala  fides  in  the  possessor  while 
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that  judgment  stood  ?  Can  you  shew  me  any  one 
instance  of  a  decided  case,  where  that  was  the 
principal  point  in  the  case,  or  an  instance  of  an 
obiter  dictum^  (standing  a  judgment  in  favour  of  a 
party,  that  judgment  being  right  or  wrong,)  where 
it  was  held  to  be  a  maid  fide  possession  after  the 
reversal  of  that  judgment  ?• 

I  shall  not  trouble  the  learned  counsel  for  the 
Respondent  to  discharge  their  duty  to  their  client, 
but  I  will  shortly  state  to  your  Lordships  the 
reasons  for  my  judgment  Generally  speaking, 
when  I  advise  your  Lordships  to  affirm  a  decision 
in  appeal  it  is  not  my  practice,  as  I  have  stated 
on  several  occasions,  to  trouble  your  Lordships 
with  the  reasons  which  may  be  given,  but  there  is 
a  peculiarity  in  this  case  which  leads  me  to  state 
why  I  do  not  call  on  the  learned  counsel  for  the 
Respondents  to  address  your  Lordships.  It  is  not 
from  mere  deference  to  the  authority  of  the  Court 
below,  though  that  is  always  entitled  to  great 
respect,  nor  is  it  from  any  wish  hastily  to  dispose 
of  this  matter,  that  I  stop  the  counsel  and  decide 
the  point  in  this  stage  of  the  cause ;  but  my  reason 
is  this : — We  are  here  on  a  question  of  Scotch  law, 
as  to  which  there  is  nothing  to  assist  us  by  way  of 
decision  in  our  system  of  jurisprudence  at  all. 
Your  Lordships  are  aware,  that  after  a  recovery  in 
ejectment  (it  is  not  so  in  real  actions),  a  separate 
action  was  given  for  recovering  mesne  profits,  and 
that  action  was  only  limited,  in  the  extent  Xo 
which  it  went  back,  by  the  statute  of  limitations ; 
consequently  it  is  every  day's  practice  by  your  law, 


*  These  observations  were  addressed  to  the  counsel  for  the 
Appellant  in  the  course  of  the  argument. 
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that  as  soon  as  a  person  recovers  possession  of  liie       1B80. 
land,  that  is  to  say,  as  soon  as  he  shews  that  he, 
and  not  the  person  in  possession  before,  is  entitled 
to  hold  that  property,  he  recovers  all  the  rents  and 
profits  from  the  tenant  as  ikr  back  as  the  statute 
of  limitations  allows  him  to  go  in  quest  of  his  right. 
No  question  was  ever  allowed  to  be  raised  as  to 
the  footing  on   which  that  possession  had  been 
holden.     No  doubt  was  ever  allowed  to  be  ex- 
pressed by  Courts  as  to  the  clear  right  of  the  land» 
lord  who  had  been  kept  out  of  the  possession  all 
the  while,  whether,  by  the  tenant  holding  on  a 
lease  which  was  void,  or  by  a  person  holding  over 
a  lease  which  was  bad  from  the  defective  execution 
of  a  power,  or  by  a  person  holding  land  to  which 
he  had  no  title,  from  being  in  point  of  fact  not  the 
real  heir,  —  whether  the  flaw  in  his  title,  and  where- 
upon he  had  assumed  to  hold  the  land  during 
those  six  years,  had  been  from  matter  of  fact  or 
from  matter  of  law,  it  signified  not  which,  and  whe- 
ther or  not  he  had  been  holding  in  circumstances 
which  ought  to  have  taught  him  to  know  he  was 
not  holding  upon  a  right  title,  or  whether  he  had 
been  holding  in  circumstances  which  rendered  it 
doubtful  whether  he  had  a  right  title,  even  if  the 
law  had  been  supposed  otherwise  by  all  the  law* 
yers  in  Westminster  Hall,  —  a  thing  which  was  of 
daily  occurrence  in  the  law  of  freehold  property. 
If  the  opinions  of  all  the  judges  of  all  the  courts, 
and  the  opinions  of  all  the  conveyancers,  and  the 
opinions  of  all  the  text  writf^Si  the  construction 
adopted  by  the  law  common  of  statute, — if  all  that 
weight  of  authority  had  been  departed  from,  and 
the  former  cases  overruled  by  an  ultimate  decision ; 
if  that  ultimate  decision  was  such  as  to  entitle  the 
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1830.  lessor  of  the  plaintiff  to  recover  (and  I  cannot  put  a 
stronger  case  than  the  case  of  a  bondfide  possession) 
v^  duridg  all  those  six  years  the  tenant  would  be  held 
liable  to  pay  back  to  the  lessor  of  the  plaintiff, 
who  is  now  possessed  of  his  right  of  possession 
.under  his  judgment  in  ejectment,  all  the  mesne 
profits,  that  is  to  say,  the  profits  which  he  had 
been  in  the  perception  of  during  those  six  years. 
This  is  the  law  of  England,  and  it  is  so  far  pecu- 
liar* The  law  of  Scotland,  following  the  more 
general  principle  of  the  law  adopted,  generally 
speaking,  from  the  civil  law,  has  taken  in  and 
sanctioned  the  doctrine  that  the  tenant,  or  the 
person  in  possession,  who  lias  been  possessed  for  a 
course  of  years  under  circumstances .  which  en- 
titled him  to  say  he  had  a  right  to  suppose  he  was 
the  rightful  possessor,  when  he  is,  in  bondjidej 
only  three  years  Jacitjructos  perceptos  et  consumpios 
suos  ;  and  that  law  also  gives  him  compensation  for 
monies  he  may  have  laid  out  in  the  bond  Jide  im- 
provement of  the  freehold  ;  which  is  also  equally 
contrary  to  our  law.  How  much  contrary  botii 
of  those  matters  are  to  our  law  I  have  already 
stated  to  your  Lordships.  To  illustrate  the  prin- 
ciple of  these  two  systems  of  jurisprudence,  I  have 
only  further  to  add  (it  is  in  the  knowledge  of  your 
Lordships)  that  one  of  your  Lordships,  a  noble  and 
learned  friend  of  mine,  the  late  Chief  Justice  of 
the  Common  Pleas,  has  now  before  your  Lordships' 
house  a  bill,  one  of  whose  objects  undoubtedly  is 
to  introduce  a  great  change  into  our  law,  by  im- 
porting principles  from  the  Scotch  law,  which  will 
have  the  effect  of  changing  the  law  on  this  question, 
as  far  as  regards  the  bond  Jide  improvement  of  the 
property.  This  being  the  case,  1  come  to  a  question 
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of  purely  Scotch  law,  upon  which,  in  guiding  your  ^^ 
Lordships  to  a  safe  conclusion,  your  Lordships 
liave  no  assistance  whatever  from  the  known  prin- 
ciples, .  and  the  undoubted  decisions,  of  your  own 
Courts ;  because  they  proceed  not  only  upon  a  dif- 
ferent, but  upon  a  perfectly  opposite  principle.  Here 
there  arises  a  Scotch  law  question  with  respect  to 
a  matter  peculiarly  of  Scotch  law ;  and  when  I  find 
that  there  is  no  case  whatever  decided  in  the 
Scotch  courts,  that  there  is  not  any  obiter  dictum 
of  judges,  where  this  might  not  have  been  the 
principal  point  in  the  case,  but  tliat  it  rests  entirely 
upon  the  reasoning  and  argument,  somewhat  par- 
taking of  refinement,  of  the  learned  person  •  who 
took  an  opposite  view  to  that  of  the  Judges  in  the 
court  below,  I  feel  myself  incapable  of  advising 
your  Lordships  to  reverse  the  decision  which  has 
been  pronounced  in  this  case.  I  have  considered 
the  principles  upon  which  that  decision  rests,  and 
they  are  in  conformity  to  the  principles  of  all  the 
formerly  decided  cases.  The  question  is  shortly 
this :  —  A  person  received  a  lease  for  two  nineteen 
years  from  Mr.  Camegy,  and  the  life  of  the  heir  or 
assignee  of  the  lessee,  and  the  question  arose, 
Whether,  those  two  nineteen  years  being  expired, 
his  daughter,  who  was  not  his  heir  (for  that  was 
justly  contended  by  Sir  Charles  Wetherell  in  his 
able  argument),  but  who  was  one  of  several  co- 
parceners, and  therefore  did  not  answer  that  de- 
scription, should  hold  over.  Suppose  she  had  been 
an  only  daughter,  in  which  case  she  clearly  would 
have  been  the  heir;  it  is  quite  clear  that  the 
tenant  might  have  assigned  the  lease,  and  then^ 

*  Lord  Alloway. 
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1830.  besides  the  two  nineteen  years,  the  assignee  would 
have  taken  for  her  life :  but  there  being  no  assign- 
ment in  this  case,  the  question  is.  Whether  the 
daughter  can  say  *  I  am  the  heir,  I  have  a  right  to 
come  in  as  a  purchaser ;  I  am  so  designated  and 
described  that  I  take  nominattm^  as  it  were^  as  a 
purchaser,  and  come  in  for  my  life :  not  only  had 
my  father  a  right  to  hold  over,  but  I  have,  because 
I  am  his  heir/  In  the  court  below,  the  sheriff  in 
the  first  place  decided  against  the  tenant ;  the  hord 
Ordinary  decided  in  favour  of  the  sherifPs  inter- 
locutor ;  and  it  was  taken  to  the  Court  of  Session, 
and  they  decided  against  the  sherifl^  reversing  his 
interlocutor,  and  reversing  the  interlocutor  of  the 
Lord  Ordinary.  This  was  in  I8I79  and  there  was 
an  appeal  by  the  losing  party;  and  that  appeal  being 
prosecuted,  the  judgment  was  reversed  by  your 
Lordships'  House  by  a  very  remarkable  judgment 
conceived  in  extraordinary  terms  ;  with  a  brevity, 
and  a  conciseness,  and  peremptoriness,  which  being 
unusual  in  that  most  learned  person*  who  moved 
the  judgment  (who  was  a  most  experienced  judge), 
certainly  shews  what  his  opinion  was,  and  that  he 
thought  it  was  one  of  the  most  extraordinary 
cases  that  ever  came  before  the  House.  Never- 
theless,  the  lawyers  so  held,  your  Lordships  so 
held,  the  Court  of  Session  now  will  probably  so 
hold,  and  in  future  cases  regulate  their  decisions 
by  so  holding.  But  the  question  is,  whether  Miss 
Scott  was  bound  to  anticipate  this,  and  to  discover 
that  the  Court  of  Session  was  wrong,  and  that  your 
Lordships  would  set  them  right.  Can  I  say,  that 
a  five  years'  possession  from  I8I7  to  1822,  during 

*  Lord  Eldon. 
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all  which  time  she  was  in  possession  of  a  judgment  1830. 
in  her  favour,  shewing  not  only  that  she  was  in 
bond  JidCf  but  that  she  was  right  in  point  of  law,  _^ 
and  entitled  to  hold  on,  does  not  protect  her? 
Could  I  advise  your  Lordships  that  there  was  a 
call  upon  her  to  say,  '  It  is  true  they  have  decided 
in  my  favour,  but  I  knew  they  were  wrong  in  their 
views  of  the  Scotch  law,  and  could  not  construe  the 
instrument  according  to  its  plain  intent,  and  there- 
fore I  will  abandon  the  judgment  in  my  favour,  and 
pack  up  my  goods,  and  remove  from  the  farm?' 
They  say  she  was  in  maldjide  during  all  that  time, 
but  they  must  be  prepared  to  shew  that.  But  then 
(and  that  is  the  most  effective  mode  of  putting  the 
question),  it  is  argued  by  Sir  Charles  Wetherell 
and  Mr.  Wilson,  that  this  is  not  the  common  case 
of  a  deed  sought  to  be  reduced  ;  they  say  there  is 
this  distinction,  that  if  there  was  an  entail,  and  the 
question  was,  whether  a  lease  was  granted  under 
fetters  of  entail  in  contravention  of  those  fetters, 
which  was  the  case  of  Eliot  and  Pott,  or  if  there 
Mras  a  lease  sought  to  be  reduced  on  the  ground  of 
force,  or  fraud,  or  concussion,  which  is  a  head  of 
force  in  the  Scotch  law,  so  as  to  shew  that  that 
lease  ought  not  to  stand,  but  ought  to  be  set  aside— 
in  those  cases,  they  say,  the  question  will  arise  of 
bond  Jide  possession ;  and  while  they  admit  that 
they  have  no  instance  of  a  person  being  held  ac- 
countable for  violent  profits  because  he  is  in  maid 
Jide  possession,  there  standing  a  judgment  in  his 
favour,  —  though  they  admit  there  are  no  such  in- 
stances, they  put  it  to  the  other  side  and  say,  *  Do 
you  produce  a  case  in  all  respects  like  the  present, 
where  the  tenants  have  been  held  to  be  in  bond  Jide 
possession  with  or  without  a  judgment  —  where 
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1830.       there  is  no  reduction  of  any  deed,'  but  a  case  re- 

sembling  the  present,  which  arises  on  the  construc- 

^        tion  (as  I  understand  them)  imposed  upon  the 

deed,  and  not  the  destruction  of  the  deed  by  a 

reduction. 

I  cannot  see  that  there  is  any  solid  ground  for 
this  distinction  because  the  title  of  the  party  is  the 
lease:  the  lease  may  be  bad  on  various  grounds; 
it  is  bad  if  it  is  granted  in  the  non-execution  of  a 
power;  it  is  bad  if  it  is  granted  in  contraventioo 
of  the  fetters  of  a  good  entail ;  it  is  bad  if  it  is 
granted  by  a  person  non  habens potestatem  to  grant; 
it  is  bad  if  it  is  extorted  by  force,  or  obtained 
through  fraud ;    or  if  it  is  granted  by  a  married 
woman  without  the  consent  of  her  husband,  or 
by  an  infant  without  the  consent  of  the  guardian, 
in  which  case  it  is  reduceable  as  against  the  infant 
There  are  all  these  various  heads  of  reduction; 
but  there  is  also  another  head  on  which  the  lease 
is  not  vaHd,  to  convey  the  interest  sought  to  be 
established  by  it,  and  that  is,  that  the  construc- 
tion of  the  lease  itself,  in  point  of  law,  does  not 
give  the  right  contended  for  to  the  lessee.     I  do 
not  see,  upon  principle,  any  distinction  whatever 
between  those  various  sources  of  invalidity  in  tlie 
title  of  the  lessee  ;  all  that  is  different  in  this  case 
is  the  ground  upon  which  the  title  shall  be  held 
invalid.     The  invalidity  of  the  title  of  the  lessee 
is  the  only  question  :  he  has  no  valid  title,  whether 
that  flaw  in  his  title  arises  from  the  entail  being 
contravened,   under  which   the  lessor   made  the 
lease;    or  whether  it  arises  from  force  or  fraud 
impressed  or  imposed  upon  him  when  he  granted 
the  lease ;  or  whether  it  is  bad  from  the  words  oi 
the  lease  never  having  conveyed  an  estate  to  the 
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lessee  for  years.  In  all  those  cases,  the  invalidity  1830. 
of  the  lease  is  the  material  point ;  and  that  being 
once  established,  the  only  question  that  remains 
is,  whether  he  was  in  bondjide  or  mala  fide  during 
the  period  of  possession.  Such  being  the  grounds 
on  which  I  have  put  this  question;  and  having 
repeatedly  asked  for  a  case  in  which  there  ever 
has  been  a  decision,  or  even  an  obiter  dictum  of 
the  Court  to  the  contrary,  can  I  move  the  House 
to  reverse  the  judgment?  1  observe,  also,  that 
Lord  Pitmilly  first  of  all  pronounced  an  interlo- 
cutor as  Lord  Ordinary,  by  which  he  found  violent 
profits  due,  which  interlocutor  your  Lordships  set 
up :  yet  with  all  that  leaning  in  favour  of  the 
original  decision,  and  holding  it  to  be  a  clear  case, 
as  he  had  a  right  to  do  at  all  times,  and  still  more 
after  the  decision  affirming  his  interlocutor.  Lord 
Pitmilly  afterwards,  as  a  Scotch  lawyer,  when  he 
came  to  re-consider  the  question  of  violent  profits, 
and  discussed  the  question  with  his  brothers,  gave 
it  in  favour  of  the  lessee,  notwithstanding  his  own 
interlocutor. 

I  therefore  cannot,  on  these  grounds,  recommend 
to  your  Lordships  to  do  that  which  would  be  for 
the  first  time  introducing  into  the  law  of  Scotland 
a  principle,  not  only  never  before  acknowledged  in 
that  system  of  jurisprudence,  but  which  is  ne- 
gatived by  repeated  decisions,  between  the  prin- 
ciples of  which  decisions  and  the  present  I  can 
discover  no  distinction.  In  this  case  the  House 
would  certainly  not  be  disposed  to  give  any  costs. 

Interlocutors  affirmed. 
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Accumulation,   see  executory  devise. 

ADVOWSON,  APPENDENT.     See  Prebendary. 

AGREEMENT.     See  Equity.     Partnership. 

AMENDED  BILL.     See  Practice. 

ANSWER  TO  CROSS  BILL.     See  Practice. 

BOND.    See  Equity. 

CHURCH.     See  Prebendary. 

CLERGY.     See  Prebendary. 

CONSIDERATION.     See  Equity. 

CONSTRUCTION.     See  Agreement. 

DEVISE.     See  Executory  Devise. 

ELECTION. 

A  party  claiming  under  an  instrument  raising,  as  he  con- 
tends,  a  case  of  election  in  equity  against  a  party  in 
possession  imder  a  legal  right,  must  make  out  a  clear 
and  satisfactory  case,  to  entitle  him  to  displace  the  legal 
right. 
Where  under  the  will  of  a  son  giving  benefits  to  his 
father,  but  of  doubtful  construction,  there  was  no 
evidence  that  the  father  understood  that  a  case  of 
election  was  raised  by  the  will,  or  that,  in  fact,  he 
elected  to  take  under  it,  and  to  give  up  estates  disposed 
of  by  the  will  to  which  he  was  entitled  under  a  mar- 
riage settlement ;  and  where  it  was  in  evidence  that  the 
father  did  acts  in  opposition  to  the  will  of  the  son,  and 
where,  by  his  own  will,  he  so  disposed  of  the  estates 
that  his  daughters  might  either  claim  life  estates  under 
that  will,  or  estates  in  fee  under  the  will  of  the  son ; 
and  it  was  in  evidence  that  by  letters  they  declared, 
and  executed  deeds  reciting  that  they  took  as  tenants 
for  life  under  the  will  of  their  father ;  and,  especially, 
where  the  equity,  if  any,  arose  forty-three  years  before 
the  suit,  and  the  daughters  had  then  the  opportunity  to 
call  on  the  father  to  elect,  and  failed  to  do  so  :  Held, 
that  it  was  doubtful  whether  a  case  of  election  existed, 
and  that  a  party  claiming  under  the  daughters  as  heir 
could  not  assert  such  right  after  such  lapse  of  time  in  a 
court  of  equity. 
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Where  possession  is  referable  to  either  of  two  incon- 
sistent rights,  the  acts  of  a  party  bound  to  elect  in 
order  to  constitute  election,  must  imply  a  knowledge 
of  the  rights  and  an  intention  to  elect. — Dillon  t. 
Parker         -  .  -  .     Page  S25 

EQUITY.     See  Laches. 

D.y  upon  the  marriage  of  S.,  his  niece,  executed  a  bond 
with  a  penalty  to  N.  and  G.     The  condition  of  flie  bond 
recited  the  intended  marriage,  and  that,  in  conriflefltiaii 
thereof,  and  of  natural  love  and  afiection  to  his  meqe^ 
he  had  agreed  to  make  some  provisioh  for  her,  and  dw 
issue  of  the  marriage;  and  that  **  iti  case  &•»  o^'iDy 
issue  of  the  marriage,  should  survive  D.y  or  he  iliiftild 
die  unmarried,  that  he,  his  heirsi  &d.,  should  fteyt* 
N.  and  G.,  their  executors,  &c.,  2000^.  &c.:  but  if  D. 
should  die,  leaving  a  wife  or  issue  living,  &c.,  thto  the 
sum  of  1000/.  &c.  upon  trust  to  lay  out  the  2000/.  or 
1000/.  &c.,  in  public  or  government  securities,  upon 
trust,  for  the  separate  use  of  S.  for  life,  and  at  her  de- 
cease for  the  issue  of  the  marriage  living,  &c.  &c. ;  and 
also  if  S.,  or  any  issue  of  the  marriagey  should  be  living 
at  the  death  of  D.,  he  being  unmarried  and  without 
issue,  that,  exclusive  of  the  before-mentioned  provision, 
he  should  either  by  his  l^st  will  and  testament  give  and 
bequeath,  or  by  some  ways  and  means  give  or  leave 
unto  or  in  trust  for  S.,  or  the  issue  of  the  marriage,  so 
much  in  money  or  valuable  effects  as  he  should  by  such 
will  give  or  bequeath  to  any  one  of  his  next  of  kin  or 
nearest  relations,  or  any  other  person  or  persons ;  or  if 
he  should  make  no  such  bequest,  &c.,  or  if  such  be- 
quest should  fall  short  of  the  greatest  bequest  in  sncb 
will  to  any  of  his  next  of  kin,  &c.,  then  if  the  executon» 
&c.,  of  D.  should  pay  to  N.  and  G.,  &c.,  or  make  good 
any  deficiency  that  the  same  should  fall  short  of,  Sce^ 
in  trust  for  S.,  and  the  issue,  &c.,  in  manner  as  before 
mentioned  respecting  the  2000/.  or  1000/.  &c.,  then  the 
obligation  to  be  void,  otherwise  to  remain  in  force.** 
The  marriage   took   effect,   and  there  were  issue  who 
attained  twenty-one.     S.  and  her  husband  died  in  the 
lifetime  of  D.,  who,  afler  the  date  of  the  bond,  had  a 
natural  daughter,  S.  B.,  who  intermarried  with  D.  B. 
the  nephew  of  D.     In  April,  1804,  D.  employed  soli- 
citors to  state  cases,  and  took  opinions  as  to  the  mode 
in  which  he  might  dispose  of  his  property,  so  as  not  to 
be  affected  by  the  provisions  of  the  bond. 
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In  May,  ISO^,  D.  conveyed  freehold  lands,  Ac,  at  H.» 
&c.,  in  trust  for  himself  for  life,  remainder  in  trust  for 
S.  B.  for  her  separate  use,  remainder  to  D.  B.  for  life, 
remainder  to  such  uses  as  the  survivor  should  appoint, 
remainder  in  default  of  appointment  to  his  own  right 
heirs.  By  another  indenture  of  the  same  date,  D.  con- 
veyed estates  at  C,  &c.,  in  trust  for  himself  for  life,  with 
contingent  remainders  successively  to  two  of  the  sons 
of  D.  B.,  remainder  to  D.  B.  in  fee.  In  1814,  he 
executed  two  other  conveyances,  in  both  of  which, 
reserving  estates  to  himself  for  life,  he  limited  re- 
mainders in  the  lands  conveyed  in  trust  for  the  sons, 
with  the  ultimate  remainders  in  fee  to  D.  B.  All  these 
lands  were  purchased  by  D.  af^er  the  date  of  the  bond, 
by  application,  and  proportionate  diminution  of  his  per- 
sonal estate,  and  the  conveyances  were  made  without 
consideration. 

In  1811,  D.  assigned  to  D.  B.  a  bond  for  16,000/.  The 
assignment  was  made  without  consideration,  and  D. 
continued  to  receive  the  interest  for  life  under  the 
security  of  a  bond  from  D.  B.  In  1817,  he  assigned  a 
mortgage  for  2000/.  in  trust  for  himself  for  life,  and,  at 
his  death,  for  the  benefit  of  S.  B.  In  February  1817* 
he  transferred  20,000/.  navy  5  per  cents.,  and  35.000/. 
3  per  cent,  consols,  to  D.  B.  and  S.  B.,  his  wife,  under  an 
agreement,  or  with  the  understanding,  that  he  was  to 
receive  the  dividends  upon  the  stock  transferred  during 
his  life.  By  his  will,  dated  in  1814,  D.,  afler  giving  to 
the  children  of  S.  an  option  to  take  6000/.  in  satisfaction 
of  the  bond,  and  various  legacies  to  D.  B.  and  other 
persons,  devised  and  bequeathed  all  the  residue  of  his 
estate  and  effects  to  D.  B.     D.  died  in  March  1817. 

Held,  that  the  condition  of  the  bond  was  to  be  construed 
in  equity  as  an  agreement  made  upon  consideration 
of  marriage,  which  might  extend  beyond  the  penalty ; 
that  the  gifts  of  the  lands  purchased  by  D.,  with  per- 
sonal estate  after  the  date  of  the  bond,  and  conveyed 
to  D.B.  in  reversion,  subject  to  a  life  interest  reserved 
to  D.,  and  also  the  gifts  of  the  bond  for  16,000/.,  and  all 
other  beneficial  interests  given  to  D.  B.,  were  to  be 
considered  as  testamentary  within  the  terms  of  the 
agreement;  and  that  as  to  the  gifts  of  the  stock  of 
20^000/.  and  35,000/.  to  D.  B.  and  S.  B.,  his  wife,  and 
other  partial  or  contingent  mterests,  the  value  of  the 
interest  of  D.  B.  in  such  funds  was  to  be  estimated  as 
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they  stood  at  the  death  of  D.,  with  a  view  to  ascertain 
what  amount  of  benefit  D.  B.  took  under  the  will  and 
testamentary  gifts  of  D.,  in  order  to  estioiate  the  pro- 
portion to  which  the  parties  claiming  under  the  bond 
were  entitled  ;  and  that,  assuming  D.  B.  to  take  the 
largest  legacy  or  interest  under  the  will  or  gifts  held 
to  be  testamentary,  that  the  parties  claiming  under 
the  bond  should  receive  out  of  the  residue  given  by 
the  will  of  D.  a  sum  equal  to  such  legacy  or  gifts ;  and 
if  the  residue  should  be  insufficient,  then  that  the 
legacies  and  gifts  to  D.  B.  and  S.  B.  should  abate  in  pro- 
portion, so  as  to  effect  such  equality ;  and  after  sucb 
application  of  the  general  residue,  if  suflElcient,  &c. 
that  the  clear  residue  should  be  divided  between  D. 
and  the  parties  claiming  under  the  bond.  —  LtOgan  t. 
IVienhok         -----     Page! 

EVIDENCE.     See  Electiox.    Laches.     Pleading.     New 
Trial. 

EXCHANGE.     See  Remittance. 

EXECUTION.     See  Pleading. 

EXECUTORY  DEVISE. 

A  will  devising  land,  &c.  to  trustees  upon  trusts  for 
accumulation  during  twenty-one  years,  without  refer- 
ence to  the  minority  of  any  described  person  or  any 
of  the  purposes  of  marriage,  and  also  creating  a  term 
in  the  trustees  for  120  years,  if  twenty-eight  persons 
named,  or  any  or  either  of  them,  should  so  long  live, 
many  of  the  persons  named  being  unconnected  with,  and 
taking  no  benefit  under,  the  trusts^  with  a  term  in  grots 
of  twenty  years,  upon  trust  after  the  expiration  of  the 
terms  of  120  and  twenty  years,  determinable  as  before 
provided,  that  the  trust  estates  should  be  conveyed  by 
the  trustees  to  such  person  as  would  be  entitled  to  the 
same  by  purchase  or  descent,  for  the  first  or  immediate 
estate  for  life,  in  tail  or  in  fee,  in  the  same  trust  estates 
as  if  they  had  by  the  will  been  devised,  &c.  to  the  use 
of  G.  B.  (a  nephew  of  the  testator)  for  life,  remainder 
to  his  sons  successively  in  tail  male,  with  similar  re- 
mainders to  other  nephews  and  nieces,  upon  the  like 
limitations,  with  a  declaration  that  the  person  to  whom 
the  conveyances  should  be  made  should  have  sndi 
estates  as  he,  &c.  would  be  entitled  to  take  under 
the  limitations  if  they  had  been  made  by  the  will,  with 
the  like  remainders  over,  &c. ;  and  that  no  person  should 
be  entitled  to  a  vested  estate,  or  any  other  than  a  con* 
tingent  interest,  until  the  expiration  or  other  sooner 
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determination  of  the  1 20  years  determinable,  &c.,  and 
twenty  years. 
Held,  that  the  will  was  valid  by  way  of  executory  devise, 
both  as  to  the  trust  for  accumulation  under  the  39  &  40 
Geo.  3. ;  and  also  as  to  the  limitation  to  take  effect  at 
the  expiration  of  the  lives  named,  and  twenty-one  years 
absolute  as  a  term  in  possession,  without  reference  to 
infancy  or  minority.  —  Cadell  v.  Palmer     -     Page  202 

FOREIGN  SOVEREIGN.     See  Practice. 

ISSUE.     See  Partnership.     Trust. 

LACHES. 

Under  a  decree  for  the  administration  of  assets,  N.,  as  a 
creditor,  made  a  claim  upon  a  bond  for  1 2,000^.,  upon 
which  issues  were  directed  to  be  tried  by  the  court, 
whether  as  to  any  and  what  part  the  bond  was  given 
for  services,  or  as  a  loan,  or  whether  it  was  a  bond  of  in- 
demnity to  the  extent  of  10,000/.,  or  a  gifl.  The  House 
of  Lords,  on  appeal,  reversed  the  order,  directing  the 
issues,  and  remitted  the  cause  to  be  decided  upon  the 
facts  in  evidence  before  the  court  below:  whereupon 
the  court  declared  that  the  bond  as  to  10,000/.  was  a 
counter-security,  &c.  This  decree  having  also  been 
reversed,  upon  appeal,  an  order  was  made  in  the  court 
below,  on  the  petition  of  parties  in  the  cause  interested 
in  the  assets,  that  they  might  be  at  liberty  to  file  a  bill 
to  impeach  the  validity  of  the  bond  as  a  gift.  Upon 
appeal  against  this  order,  it  was  reversed,  chiefly  on 
the  ground  that  the  parties  had  opportunities  to  raise 
the  same  question  in  the  former  proceedings,  which 
they  had  neglected,  and  that  no  other  or  further  evi- 
dence was  to  be  expected  than  that  which  was  already 
before  the  court.  —  Nicol  v.  Vaughan        -         -     395 

LANDLORD  AND  TENANT  (Scotland). 

Corn  purchased  in  open  market  may,  by  the  law  of  Scot- 
land, be  recovered  from  the  buyer  to  satisfy  rent  in 
arrear  for  the  current  year,  the  corn  being  part  of  the 
produce  of  that  year  of  the  land  rented.  —  Dunlop  v. 
Dalhousie  -  -  -  .    422 

LAPSE  OR  LENGTH  OF  TIME.     See  Election. 

MARRIAGE  CONSIDERATION.     See  Equity. 

MESNE  PROFITS  (Scotland). 

Where  a  lessee  of  lands  is  in  possession  under  the  judg- 
ment of  a  court  of  law  in  Scotland,  which  judgment, 
upon  appeal  to  the  House  of  Lords,  was  held  to  be 
erroneous,  the  possession  is  bona  fide :  and  the  lessee, 
by  the  law  of  Scotland,  is  not  accountable  to  the 

K  K  2 


478  INDEX. 

person  upon  the  appeal  adjudged  to  be  owner  for  the 
profits  of  the  lands  during  the  possession.  —  Camegif 
V.  Scott  .  -  .       Page  462 

NEW  ASSIGNMENT.     See  Pleading. 

NEW  TRIAL  (Scotland). 

In  a  suit  in  the  Court  of  Session  (Scotland)  upon  a  coo- 
tract  for  the  sale  and  purchase  of  a  wood,  in  which  the 
vendor  reserved  a  power  to  retain  a  certain  number  of 
acres  to  be  taken  out  of  the  belt  of  the  wood,  evi- 
dence was  admitted  by  the  court  respecting  the  price 
or  value  of  the  part  selected  to  be  reserved,  which 
evidence  ought  to  have  been  rejected;  and  judgment 
in  the  suit  was  given  for  the  vendor,  the  purchaser  not 
having  asked  of  the  court  to  direct  an  issue  to  the  Jury 
Court.  Upon  appeal  against  this  decision,  the  House 
of  Lords  being  of  opinion  that  the  judgment  was  sup- 
ported by  the  other  evidence  in  the  cause,  and  ought 
to  have  been  the  same  if  the  evidence  improperly 
admitted  had  been  rejected,  and  that  the  court  was 
judge  of  the  law  as  well  as  the  &ct,  held  that  the  judg- 
ment was  right,  and  that  an  issue  as  to  the  value  ought 
not  to  be  directed.  —  N.  B.  That  the  same  exception 
to  the  general  rule  as  to  new  trials  prevails  in  English 
courts  of  law,  where,  although  the  effect  produced  upon 
the  jury  by  the  improperly  admitted  evidence  cannot 
be  ascertained,  the  courts,  in  some  instances,  refuse  to 
direct  a  new  trial.  —  Pentland  v.  WiUoughby        -    453 

NEXT  PRESENTATION.     See  Prebendary. 

NOTICE.     See  Trust. 

PARTNERSHIP. 

By  articles  of  partnership  made  in  1802,  between  R.  ami 
A.,  it  was  agreed  that  a  mercantile  house  should  be 
established  and  carried  on  for  the  sale  of  West  India 
produce  on  commission,  and  the  supply  of  stores  to 
planters,  &c. ;  that  R.  should  be  interested  for  profit 
and  loss  in  three  fourths ;  and  A.  in  one  fourth ;  and 
that  the  partnership  should  not  advance  money  on  loan 
to  any  person  without  the  previous  particular  consent 
of  all  the  partners. 
B.  was  privy  to  this  deed ;  and  by  other  articles  of  even 
date  it  was  agreed  that  B.  should  be  a  partner  in  the 
concern  under  R.,  and  should  be  interested  for  one 
fourth,  to  be  deducted  out  of  the  share  of  R. ;  and  it 
was  provided,  in  case  of  the  death  of  A.,  that  his  share 
should  be  divided,  so  as  to  give  to  R.  two  thirds,  and 
to  B.  one  third  of  the  whole  business. 
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By  a  deed  executed  in  March  1804,  it  was  agreed  that 
the  partnership  should  be  dissolved  as  to  A. ;  and  in 
consideration  of  his  retiring,  that  R.  and  B.  should  pay 
for  his  use  2,668/.  and  2,500/.9  for  which  acceptances  of 
the  firm  had  been  given ;  and  that  all  the  property  of 
the  partnership  should  become  the  absolute  property  of 
R.  and  B.;  and  accordingly  the  partnership  property 
was  by  the  deed  assigned  to  R.  and  B.  generally,  with- 
out specification  as  to  the  proportion  of  their  shares  and 
interests  in  the  property  so  assigned.  The  bills  ac- 
cepted by  the  firm  as  the  consideration  for  this  assign- 
ment were  afterwards  paid  out  of  the  funds  of  the 
continuing  partnership. 

By  a  deed  executed  in  June  ISC^,  to  which  R.  and  B. 
were  parties,  a  debt  of  94^11/.  \s.6d,,  secured  by  mort- 
gage upon  a  West  India  estate,  was  purchased  by  and 
with  the  securities  assigned  to  R.  and  B.,  in  consider- 
ation of  a  sum  of  69,511/.  Is.  6d.  By  another  deed  of 
even  date,  reciting  that  the  purchase  money  was  to  be 
paid  by  bills  which  had  been  drawn  upon  the  firm  of 
R.  and  B.  by  the  assignor  of  the  mortgage,  the  estate 
was  charged  with  the  payment  of  the  bills,  and  R.  and 
B.  also  covenanted  to  provide  for  the  bills  when  due. 

After  this  purchase  various  deeds  were  executed  by  the 
mortgagor  giving  further  interests  to  the  firm  of  R. 
and  B.  in  the  estate  upon  which  the  mortgage  money 
was  secured,  and  other  plantations.  The  consignments 
from  these  plantations  were  made  to  the  firm  of  R.  and 
B.,  and  the  transactions  relating  to  the  mortgage  were 
entered  in  the  partnership  books  without  any  remark. 

In  1814,  in  a  deed  by  which  R.,  for  himself  and  as  attorney 
for  B.,  granted  an  annuity  charged  upon  one  of  the 
estates  called  H.,  it  was  recited  that  the  plantation  had 
vested  in  R.,  in  trust  for  himself  and  B.,  as  tenants  in 
common  in  fee  simple ;  but  the  bills  of  costs  for  business 
done  in  respect  of  the  mortgage  transactions  were 
charged  against  the  firm,  were  so  entered  in  the  part- 
nership books,  and  were  paid  out  of  the  joint  funds. 

R.  died  in  1821. 

In  March  1823,  B.  filed  a  bill  against  the  personal  repre- 
sentatives of  R.,  stating  that  he  and  R.,  as  partners,  be- 
came mortgagees  and  afterwards  owners  of  the  estates 
before  mentioned ;  and  that  as  to  the  plantation  H.,  it 
was  purchased  with  funds  supplied  by  him  (B.)  on  ac- 
count of  the  partnership ;  and  that  it  was  always  treated 
as  the  property  of  the  partnership.     This  suit  was  not 
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prosecuted ;  but  in  May  1828  a  bill  against  B.  was  filed 
by  the  representatives  of  R.^  and  in  1827  a  cross  bill 
by  B.  raising  the  question  as  to  the  share  of  B.,  and  it 
was  held  upon  appeal,  reversing  the  decree  of  the  court 
belowy  that  B.  was  not  entitled  to  a  moie^  of  the  funds 
upon  the  mortgage  transactions  and  the  retirement  of 
A.)  but  to  the  same  share  and  proportion  as  under  the 
provisions  of  the  original  articles  of  partnership. — 
Robley  v.  Brooke  -  -  -     Page  90 

PARTNERSHIP  (Scotland). 

Where  there  is  no  express  contract  between  partners  it 
is  noty  according  to  the  law  of  Scotland,  a  necessary 
presumption  of  law  that  the  profits  of  both  are  to  be 
divided  in  equal  shares.  But  it  is  a  question  for  a  jury, 
upon  evidence  of  all  the  circumstances  (as  goodwill) 
skill,  capital,  labour,  &c.),  what  the  proportion  of  each 
partner  in  the  loss  and  profit  should  be.  As  to 
English  law.  Quaere — Thompson  y,  Williamson     -    4S2 

PENALTY  IN  BOND.    See  Equity. 

PERPETUITY.     See  Executory  Devise. 

PERSONAL  REPRESENTATIVE.     See  Prebendary. 

PLEADING. 

To  an  action  of  trespass,  for  entering  a  ship  and  seizing 
goods,  the  Defendants  pleaded  that  H.  and  L.  had  re- 
covered a  judgment  against  one  T.,  and  had  sued  out  a 
writ  offi.Ja.,  by  virtue  whereof  the  Defendants  as  sheriffs, 
&c.,  entered  and  took  in  execution  the  goods,  being  the 
goods  of  T.  The  Plaintiff,  admitting  the  judgment  and 
writ,  replied,  de  injuria  absque  residtio  causa;  and  new 
assigned,  that  the  Plaintiffs^  *'  at  other  times,  and  on 
other  occasions,  and  for  other  purposes  than  in  the  plea 
mentioned,  entered  and  seized  the  goods.*' 
Upon  the  trial,  it  appeared  in  evidence  that  the  Plaintiff 
was  sole  owner  of  the  ship ;  that  the  goods  were  shipped 
in  Van  Dieman's  Land  for  London ;  that  the  master 
signed  bills  of  lading,  which  stated  that  the  goods  were 
shipped  by  T.,  to  be  delivered  in  London  to  H.  and  L., 
he  or  they  paying  freight,  &c. ;  that  the  ship  arrived  on 
the  27th  of  June ;  that  a  treaty  had  been  going  on 
between  the  Plaintiff  and  H.  and  L.  respecting  the  rate 
of  payment  for  the  freight ;  and  that  on  the  4th  of  July 
the  Defendants  seized  the  goods,  which  were  assigned  by 
the  sheriffs  to  H.  and  L.  The  Plaintiff  also  gave  in 
evidence,  Firsts  A  memorial,  dated  on  the  4th  of  July, 
presented  to  the  commissioners  of  the  customs  by  U. 
and  L.,  in  which  they  stated  that  they  were  the  im» 
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porters  of  part  of  the  goods  seized ;  2.  A  certificate  by 
.  H.  and  L.  to  the  excise  office,  that  some  oil  (other  part 
of  the  goods  seized)  had  never  previously  been  sold,  and 
that  a  sale  thereof  by  auction  then  intended  was  the 
first  sale  thereof;  3.  A  written  authority  to  their 
broker  to  buy  the  oil  at  a  certain  price  as  their  property. 
The  Defendant  gave  in  evidence  the  shipping  of  the 
goods  by  T.,  the  charter  party,  the  writ,  &c.,  and  the 
seizure  of  the  goods  by  the  officers,  &c. 
Held,  that  it  was  competent  by  law  upon  these  pleadings 
for  the  Plaintiff  to  shew  at  the  trial,  in  maintenance  of 
his  action,  that  the  acts  of  the  Defendant  were  not 
really  done  under  or  in  execution  of  the  writ,  but  for 
another  purpose,  under  another  claim,  and  that  the  writ 
and  the  proceedings  under  it  were  a  mere  colour  and 
contrivance  to  get  possession  of  the  goods  without  pay- 
ing the  freight. —  Lucas  v.  Nockells         -      Page  140 

PRACTICE. 

The  King  of  Spain  having  filed  a  bill  in  the  Court  of 
Chancery  against  H.  and  W.,  charging  them  with  the 
receipt  of  money  from  his  agents,  a  demurrer  was  filed 
to  the  bill,  on  the  ground  that  a  sovereign  prince  could 
not  sue  in  England.  The  demurrer  having  been  over- 
ruled, the  defendants  filed  a  cross  bill  against  the  King 
of  Spain  seeking  discovery  and  relief,  and  put  in  an 
answer  to  the  same  effect  as  the  cross  bill ;  upon  which 
it  became  necessary  for  the  Plaintiff  to  amend  his  bill ; 
and  having  so  amended  his  bill,  the  Defendants  obtained 
an  order  for  the  usual  time  to  answer  the  amended  bill 
after  the  Plaintiff  in  the  original  bill  should  have  an- 
swered the  cross  bill.  Whereupon  a  motion,  supported 
by  affidavit,  was  made  on  behalf  of  the  King  of  Spain,  that 
he  might  answer  the  cross  bill  by  deputy,  &c.,  submitting 
that  it  should  have  the  same  effect  in  all  respects  as  if 
put  in  upon  oath,  or  that  the  answer  might  be  taken 
without  oath  or  signature. 
This  motion  was  refused  by  order  of  the  court  below, 
and  the  order  affirmed  upon  appeal.  —  The  King  of 
Spain  V.  Hullett  -  -  -       359 

PREBENDARY. 

An  advowson  belonging  to  a  prebendary  in  right  of  his 
prebend  became  vacant,  and  the  prebendary  died  with- 
out having  presented  a  parson  :  Held,  that  the  right  of 
presentation  belonged  to  the  personal  representatives  of 
the  prebendary.  —  Mirehouse  v.  Rennell  -       241 

PRESUMPTION.     See  Partnership. 
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REMITTANCE  (Scotland). 

A  sum  composed  of  principal  and  Indian  interest  having 
been  found  due  to  A.,  with  a  direction  and  declaration 
that  it  should  be  remitted  from  India  with  interest  at 
five  per  cent,  to  the  time  of  remittance,  deducting  the 
cost  of  remittance  and  property-tax :  Held,  that  the 
usual  remittance  of  one  per  cent,  should  be  allowed  — 
but  not  one  year's  interest  upon  bills,  as  if  drawn  for 
the  purpose  of  remittance  according  to  the  alleged 
custom  in  Indian  transactions,  especially  as  the  rate 
of  exchange  during  the  period  was  at  two  shillings  the 
rupee,  and,  that  property-tax  upon  the   consolidated 
sum  should  be  deducted  from  the  date  of  the  order 
for  payment  to  the  time  when  the  tax  was  repealed.— 
Keble  v.  Templer         ...     Page  410 

TRESPASS.     See  Pleading. 

TRUST  {Scotland). 

Where  trust  money  in  the  hands  of  a  debtor  was  applied 
by  a  banker  in  payment  of  his  debt :  Held,  that  it  was 
a  proper  case  for  issues  to  be  directed  to  inquire  how 
much  of  the  money  had  been  so  applied,  and  whether 
the  creditor,  at  the  time  of  the  appropriation,  knew  that 
it  was  trust  money.  —  Taylor  v.  Forbes       -  -    417 

TRUSTEE  (Scotland).  ' 

O.  was  appointed,  with  four  other  trustees,  under  a  deed, 
which  provided  that  every  act  done  under  the  trust 
should  be  with  the  concurrence  of  at  least  three  of  the 
trustees.  Three  of  the  trustees  advanced  part  of  the 
trust  fund  to  K.,  one  of  the  parties  interested,  upon 
the  security  of  an  insurance  upon  his  life,  in  which  act 
O.  refused  to  concur.  Upon  the  death  of  K.,  the 
insurance  office,  before  payment  of  the  sum  insured, 
required  a  discharge  from  the  (trustees,  of  whom  three 
only  were  living,  in  which  discharge  O.  refused  to 
concur.  Upon  a  suit  in  the  Court  of  Session,  it  was 
decreed  that  he  should  execute  the  discharge,  and 
concur  in  all  lawful  and  necessary  acts  to  give  effect 
to  the  trust.  —  Ouchterlony  v.  Lynedoch      -         -     4-48 

WILL.     See  Executory  Devise. 
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